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EXECUTIVE SUMMARY

There is now a long history of countries improving sustainability standards in most parts of the
economy while at the same time pursuing the ambitions of rules-based international trade and
economic integration with other countries. It is not surprising that countries at the vanguard of
sustainability also tend to be the countries that are most open to trade.

This Report looks closer at the interplay between the formulation of domestic standards and
provisions in Free Trade Agreements that either acknowledge domestic standards or establish
standards in a direct way. This interplay is crucial for two reasons: first to establish market access
arrangements that help to promote sustainability standards, second to provide the policy basis to
make standards and possible market access restrictions conducive to basic trade rules.

It lays a focus particularly on the growing importance of sustainability standards in interna-
tional trade agreements, or Free Trade Agreements (FTAs) — in particular for the food sector.
Such standards are relevant for all new high-ambition Free Trade Agreements — from the EU-Ja-
pan Economic Partnership Agreement to the Comprehensive and Progressive Agreement for
Trans-Pacific Partnership between eleven trans-pacific nations. The Report considers especially
nine modern FTAs.

The purpose of the Report is to investigate how governments with high sustainability ambi-
tions approach the issue of trade and sustainability — in particular how they work with, on the
one hand, specific provisions in FTAs and, on the other hand, the development of domestic
standards and their linkage to trade. The Report also looks directly at how these standards are
designed, and what lessons that can be learned for governments that want to raise sustainability
ambitions. It puts the results of the analysis in the context of Norwegian ambitions to improve
its sustainability standards for food placed on the Norwegian market.

The analysis of how trade and sustainability have been made compatible starts with the rules of
the World Trade Organisation (WTO). These rules are important in their own right, but they
also carry political significance. WTO-rules form the basis of the bilateral free trade agreements
that countries sign with each other — and that now make up the main plank of international
trade negotiations. In the language of the WTO, basic trade rules serve to protect the principles
of national treatment and non-discrimination. Sustainability policies that are grounded on solid
evidence and that follow international scientific norms will be compatible with WTO rules.
Sustainability policies that confer advantages to domestic producers or that are arbitrary will get
a harsh treatment.

Consequently, the bilateral free trade deals that the European Union or the European Free Trade
Area (EFTA) have concluded with other parts of the world are not just compatible with WTO
rules, they rely on these rules as the foundation stone. Moreover, these rules inform governments
how they should organise their sustainability policy if they also want the opportunity to take part
in modern trade agreements. If countries aren’t willing to play by these rules, they should also
accept that they won't be able to enjoy the benefits of trade agreements. What member countries
of the WTO have agreed in past multilateral trade accords are not a blockage of sustainability
policy, but they bar countries from pursuing such policies in a way that would lead to unequal
application of trade rules — between home and foreign producers, or between different foreign
producers.
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In addition, it is of interest — also to the Norwegian policy discussion — to consider how EU
policies are likely to change in the forceable future. The analysis provides a discussion of issues
that are likely to remain very high on the agenda of the next European Commission. These
include possible improvements in the TSD Chapters of trade agreements in particular with
regard to enforcement mechanisms, the engagement of civil society, and climate action. Further
policy highlights include a possible introduction of a carbon border tax, as well as the discussions
related to due diligence of supply chains, and multilateralism.

In terms of conclusions, the Report identifies four main observations that should inform future
policy development in Norway:

First, there is clearly a case to be made for aligning Norwegian trade policy to EU trade policy
when it comes to provisions on trade and sustainability in Free Trade Agreements.

Second, there is a substantial body of scientific evidence, risk assessments and international
experience of standards in areas that are related to sanitary and phyto-sanitary standards and to
environmental standards which any government that want to raise sustainability standards can
draw on.

Third, many countries struggle to formulate their domestic sustainability standards in a struc-
tured way. Arguably, this is a critical point for governments that are considering to introduce
higher standards with consequence for market access for foreign producers. To avoid confusion
or accusation of standards being a disguised trade restrictions, countries like Norway would have
to structure and systematise its standards if the ambitions were to be raised and formed part of
market access policy. A first step for a policy that seeks to condition import on the compliance
with a stand is to make the standard clear and explicit.

Fourth, there are direct and indirect relations between domestic standards and provisions in
FTAs. FTAs often deal with policies that cannot be directly formulated in a domestic standard,
like some aspects of labour laws. They also deal with other forms of standards that need policy
convergence in order to guarantee smooth trade between the contracting parties. Generally, it
cannot be said that the EU or other entities use FTAs to “regulate” or to establish the standard.
That rather happens bottom-up — through domestic regulations that later get reflected in trade
agreements.
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INTRODUCTION: TRADE AND SUSTAINABILITY — FRIENDS OR FOES?

Old habits, it is said, die hard. This is certainly true for the debate about trade and sustainability. All
too often, trade and sustainability are seen as foes rather than friends, or at least that they represent
incompatible ambitions. For some, trade and the rules that govern trade openness stand in the
way of the ambitions to improve the quality of the environment; they inevitably drive down the
social and environmental standards of production in a noxious “race to the bottom”. For others,
sustainability standards are a hidden way to favour domestic producers at the expense of foreign
competitors, leading to higher prices for consumers and trade conflicts with other nations.

Both of these views are wrong. There is now a long history of countries improving sustainability
standards in most parts of the economy while at the same time pursuing the ambitions of rules-
based international trade and economic integration with other countries. It is not surprising that
countries at the vanguard of sustainability also tend to be the countries that are most open to trade.
The trend is also clear. Firstly, the production standards that consumers expect of the goods and
services they are purchasing are increasing, and this applies particularly to food. There has been a
sharp increase in consumer awareness and the preferences they have for sustainable production.
Secondly, governments are setting higher demands for products and production processes, and
these demands manifest themselves in regulations, standards and the acknowledgement of vari-
ous voluntary standardisation schemes. Thirdly, most governments that now negotiate and sign
international trade agreements put significant emphasis on ensuring that new market access will
not dilute sustainability standards. On the contrary, provisions on trade and sustainability are now
designed in order to promote higher sustainability standards.

This Report will cover all three elements, but the focus is particularly on the growing importance
of sustainability standards in international trade agreements, or Free Trade Agreements (FTAs) —
in particular for the food sector. Such standards are relevant for all new high-ambition Free Trade
Agreements — from the EU-Japan Economic Partnership Agreement to the Comprehensive and
Progressive Agreement for Trans-Pacific Partnership between eleven trans-pacific nations. The pur-
pose of the Report is to investigate how governments with high sustainability ambitions approach
the issue of trade and sustainability — in particular how they work with, on the one hand, specific
provisions in FTAs and, on the other hand, the development of domestic standards and their
linkage to trade. Furthermore, the Report intends to put the results of the analysis in the context
of Norwegian ambitions to improve its sustainability standards for food placed on the Norwegian
market.

The Starting Point: Rules of the World Trade Organisation (WTO)

The analysis of how trade and sustainability have been made compatible starts with the rules of
the World Trade Organisation (WTO). These rules are important in their own right, but they
also carry political significance. WTO-rules form the basis of the bilateral free trade agreements
that countries sign with each other — and that now make up the main plank of international trade
negotiations. Consequently, the bilateral free trade deals that the European Union or the European
Free Trade Area (EFTA) have concluded with other parts of the world are not just compatible with
WTO rules, they rely on these rules as the foundation stone. Moreover, these rules inform govern-
ments how they should organise their sustainability policy if they also want the opportunity to take
part in modern trade agreements. If countries aren’t willing to play by these rules, they should also
accept that they won't be able to enjoy the benefits of trade agreements. What member countries of
the WTO have agreed in past multilateral trade accords are not a blockage of sustainability policy,
but they bar countries from pursuing such policies in a way that would lead to unequal application
of trade rules — between home and foreign producers, or between different foreign producers.
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In the language of the WTO, basic trade rules serve to protect the principles of national treat-
ment and non-discrimination. Whenever a domestic policy measure related to sustainability
(most often, an environmental regulation or a food standard) have been seen to violate WTO
rules, it has happened predominantly because the measures have been designed in a way that is
discriminatory and that extends benefits (e.g. market access) to some producers in a way that
doesn’t serve the sustainability purpose. These examples are important and it is worth getting
to the heart of what WTO rules entail for countries that wish to apply sustainability standards
on goods that are imported.

It is sometimes lazily argued that the WTO can agree to anything as long as a domestic
measure — with trade distorting effects — is associated with environmental protection. The
argument is that GATT Article XX, as a general exemption clause, authorises discrimination
when it is adopted for a legitimate purpose. This view, however, is based on a selective reading
of previous GATT disputes incorporating Article XX and makes the mistake of claiming that
the declared intention is what really matters. However, only because an intention conforms
to legitimate deviations from GATT rules it doesn’t mean that deviations can be authorised:
the policy design matters crucially. Likewise, it is equally lazily argued by some that the WTO
ruling against EU bans on hormone treated beef goes to show that WTO rules institute policy
regimes that doesn’t allow for governments to take adequate concern for sustainability. The
two examples are different, but they are united in critical aspects: policy design, the role of sci-
entific evidence supporting an action that damages trade, and how countries have gone about
establishing a certain standard.

At the heart of this discussion is GATT Article I concerning treatment of ke products, a crucial
concept in WTO jurisprudence. It sets out one of the core principles of the GATT/WTO system:
like products should be treated equally. In the words of the Article:

“With respect to customs duties and charges of any kind imposed on or in connection with impor-
tation or exportation or imposed on the international transfer of payments for imports or exports,
and with respect to the method of levying such duties and charges, and with respect to all rules
and formalities in connection with importation and exportation, and with respect to all matters
referred to in paragraphs 2 and 4 of Article 111, any advantage, favour, privilege or immunity granted
by any contracting party to any product originating in or destined for any other country shall be accorded
immediately and unconditionally to the like product originating in or destined for the territories of all
other contracting parties.”

Likeness is important for sustainability policies because if, for example, Norway would intro-
duce a food standard that raises the cost of production in Norway, it would want to ensure
that imported food followed the same standard. However, the risk is that exporters to Norway
would say that Norway cannot impose a market access restriction on imported goods that
don’t follow the food standard in Norway, because the two products are “like”, even if they
are produced under different sustainability standards. What complicates the matter is that
“likeness” is not defined in this GATT article or in GATT Article III, which establishes the
principle of likeness in national treatment. Case law, however, offers interpretations. Two
unadopted Panel reports have ruled that products are not unlike just because there are differ-
ences in production methods when these differences do not affect the physical characteristics of
the final product.! Even if these reports were unadopted, they can, as later cases have shown,
be “useful guidance™ for how a WTO would consider new cases. In rulings from the Appellate

T GPR, US-Tuna (Mexico); GPR, US-Tuna (EEC)
2 ABR, Japan-Alcoholic Beverages
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Body (AB), four criteria have consistently been used to define likeness. These criteria derive

from the GATT Working Party in 1970:?

* The properties, nature and quality of the products; that is, the extent to which
they have similar physical characteristics.

* The end-use of the products; that is, the extent to which they are substitutes in
their function.

* The tariff classification of the products; that is, whether they are treated as similar
for customs purposes.

* The tastes and habits of consumers; that is, the extent to which consumers use the
products as substitutes — determined by the magnitude of their cross elasticity of
demand.

These criteria aren’t the best standard to use for determining likeness in the modern world econ-
omy (the criteria were developed to serve a different purpose) and subsequent cases have there-
fore gradually specified the likeness criteria and when environmental impacts are a legitimate
reason to treat otherwise similar products as unlike.? In one case, the Appellate Body ruled that
consumer perceptions are relevant when considering “likeness” and subsequent cases, e.g. on
biofuels, have clearly made the case that likeness cannot be established just because different
products fall within the same tariff classification. On the back of other international agreements,
it has also been gradually clarified that products can be seen as unlike if there are clear domes-
tic standards in place that have the effect of making goods to follow a uniform sustainability
norm. Important cases (e.g. Brazil — Re-treaded Tyres) have established that likeness can be
deviated from if there is a “rational connection” between a measure and the stated goal, leading
to an avoidance of “arbitrary and unjustifiable discrimination”. Finally, work on sanitary and
phyto-sanitary (SPS) matters in the WTO and in international standardisation bodies (codex
ailmentarius) have gone a long way of acknowledging the scientific evidence behind certain
sustainability criteria.

All these examples point us back to the policy design and the scientific support for a sustainability
policy to have consequences for market access. If sustainability policies are designed with weak
scientific support and have discriminatory consequences, it is likely that the WTO would take
notice of “the design, architecture and revealing structures” because they indicate an intention
to “conceal the pursuit of trade-restrictive objectives”.> Similarly, there is a difference between
countries that have adopted a standard and those countries that have done so after series of con-
sultations that have allowed other countries to comment on the actual policy design. Sustaina-
bility policies that are grounded on solid evidence and that follow international scientific norms
will be compatible with WTO rules. Sustainability policies that confer advantages to domestic
producers or that are arbitrary will get a harsh treatment.

Trade and Sustainability — Overview and Analysis of Policy Discussion at EU-level

EU policies on FTAs and sustainability are central to the analysis in this Study. Consequently, it
is of interest — also to the Norwegian policy discussion — to consider how EU policies are likely to
change in the forceable future. Provisions on trade and sustainable development have been at the
heart of EU trade agreements since 2010. All new EU trade and investment agreements include

3 GATT (1970).
4 ABR, EC-Asbestos
5PR, EC-Asbestos; PR, US-Shrimp; PR, Brazil-Retreaded Tyres.
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a chapter on sustainable development (“TSD Chapter”) that upholds and promotes social and
environmental standards. Almost ten years have passed since the first TSD chapters, and a variety
of improvements and policy updates regarding sustainability are being discussed at EU level.

Our analysis provides an overview of the current and future policy discussion at EU-level regard-
ing sustainability and trade. More specifically, issues that are likely to remain very high on the
agenda of the next European Commission are discussed. These include possible improvements
in the TSD Chapters of trade agreements in particular with regard to enforcement mechanisms,
the engagement of civil society, and climate action. Further policy highlights include a possible
introduction of a carbon border tax, as well as the discussions related to due diligence of supply
chains.

Improving the TSD Chapters: Enforceability, Climate action, Civil Society Engagement

Specific demands from the European Parliament to improve the TSD Chapters concern in par-
ticular the issue of weak enforcement of TSD chapters and the lack of transparency. MEPs, in
particular from the S&D group and the Greens, stress the need for more assertive enforcement
of the TSD chapters. While the TSD chapters promote the environmental, social and economic
pillars of sustainability, there is a need to ensure that they are effectively enforced in case of
non-compliance of the trade partner, so that sustainability standards are not lowered.

The EU model in place when it comes to enforcement and dispute settlement is to engage with
governments and the civil society, setting up a panel and producing reports and recommenda-
tions, condemning actions of trade partners that contradict the EU’s sustainability standards. For
instance, when it comes to labour, the EU recently moved ahead with dispute settlement and will
produce a critical report with recommendations regarding South Korea and its lack of delivery
on its labour commitments under the FTA with the EU.¢

To ensure the enforcement of the TSD chapter, some voices have even proposed an inclusion
of trade sanctions. However, since there is no consensus between Member States, and since the
Commission deems it impossible to adapt a trade sanctions approach, while maintaining the
very broad scope of its agreements, this option remains off the table. The mechanisms of cooper-
ation and engagement, including the work of the Domestic Advisory Groups and the provisions
on dispute settlement, are the options used by the EU to build up pressure and ensure that the
trade partners maintain high sustainability standards. Therefore, finding ways to enhance and
improve these cooperation and engagement mechanisms are likely to be the cornerstone of rele-
vant policy discussions in the future.

Apart from the implementation of TSD Chapters, important areas of focus are climate change
and the environment, cooperation and transparency, as well as the need for further engagement
of civil society. To address these concerns, in February 2018, a non-paper was published by the
European Commission services which presented a 15-point action plan to improve the TSD
Chapters in the EU FTAs.” The action plan includes a number of important actions to enhance
the sustainability promotion in EU FTAs, such as: a closer cooperation between the Commis-
sion, Member States and the EB, as well as with International Organisations; engaging civil
society in monitoring activities and regarding responsible business conduct; preparing a Hand-
book for implementation of the TSD Chapter and stepping up resources; stepping up climate
action and enhancing communication and transparency. In order to strengthen trade and labour
provisions of TSD chapters — apart from encouraging partners towards the early ratification of

6 Brussels, b July 2019, “EU moves ahead with dispute settlement over workers' rights in Republic of Korea™ http://trade.
ec.europa.eu/doclib/press/index.cfm?id=2044.

" Non-paper of the Commission services, February 2018, “Feedback and way forward on improving the implementation and
enforcement of Trade and Sustainable Development chapters in EU Free Trade Agreements™: http://trade.ec.europa.eu/
doclib/docs/2018/february/tradoc_156618.pdf
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core international agreements — the Commission in particular aims at including reinforced pro-
visions on labour in its future agreements by extending commitments beyond ILO core labour
standards to also cover labour inspection, as well as health and safety at work (in line with the
related ILO conventions).®

Carbon Border Tax, Due Diligence, and Multilateralism

As far as the nexus trade-sustainability-climate change is concerned, the EU is already stepping
up its efforts in its FTAs, which include binding commitments under the Paris Agreement. A
very recent issue that is being discussed is the introduction of a carbon border tax.” A carbon bor-
der tax would mean introducing a tax on the carbon content of imported goods at EU borders,
thereby imposing fees on carbon-intensive products. As far as the trade aspect of this measure is
concerned, the EU will need to ensure that such a measure would be implemented in a non-dis-
criminatory way, by respecting WTO rules, which demand that border carbon adjustments do
not discriminate at the border and among trade partners by singling out specific countries.
Instead, the charge must be based on the carbon content of products.'® Trade Commissioner
Malmstréom affirmed in the last meeting of the Committee on International Trade of the EP
(INTA Committee meeting on 23 July 2019) that carbon border tax will be an important issue
for the upcoming Commission.'" In addition, political guidelines of the incoming Commission
president announced investigations on a carbon border tax and stressed the overall importance

of a “European Green Deal”."?

A further discussion on trade and sustainability revolves around concerns voiced by the European
Parliament with regard to the fabric and garment industry. More specifically, the sector has often
come under scrutiny because of human rights and labour rights abuses. MEPs have called for a
reporting system to provide full transparency on product value chains and demanded legislation
to create binding human rights due diligence obligations for supply chains in the garment sector."
The Commission responded by launching the “garment initiative”'4, which has not produced con-
crete outcomes yet and includes actions only on a voluntary basis. Voices in the EP have, however,
requested to move past the voluntary basis and adopt binding legislation on due diligence obli-
gations for supply chains. So far, only France has adopted relevant binding national legislation in
2017, requiring French companies to prevent negative impacts on the environment and human
rights and to pay compensation if they fail to comply and abuses occur. Adopting binding EU-wide
legislation on due diligence is not envisaged by the Commission currently but will probably remain
at the forefront of future discussions, especially at European Parliament level.

Moreover, the year 2019 is also vital for the EU to help broker consensus on diverging WTO
reform positions ahead of the 2020 WTO Ministerial Conference in Astana.' Together with the
US and Japan, the EU is looking to drive the reform discussions forward. Playing a decisive role in

8 European Commission, February 2019, Stocktaking of the 15-point action plan: https://ec.europa.eu/transparency/regex-
pert/index.cfm?do=groupDetail.groupMeetingDoc&docid=28196.

¢ CEPS Publication, May 2010, “Climate Change and Trade: Taxing Carbon at the Border?”: https://www.ceps.eu/wp-content/
uploads/2010/05/Climate%20Change%20and%20Trade.pdf.

19 Climate Home News, July 2019, “How von der Leyen could make a carbon border tax work”: https://www.climatechange-
news.com/2019/07/22/von-der-leyen-make-carbon-border-tax-work/.

" Brussels, 23 July 2019, INTA Committee Meeting: http://www.europarl.europa.eu/ep-live/en/committees/vid-
eo?event=20190723-1030-COMMITTEE-INTA.

12 hitps://ec.europa.eu/commission/sites/beta-political/files/mission-letter-frans-timmermans-2019_en.pdf

'3 Euractiv, June 2019, “From 'liberalise and patronise’ to a genuine sustainable trade strategy for the EU": https://www.eurac-
tiv.com/section/economy-jobs/opinion/from-liberalise-and-patronise-to-a-genuine-sustainable-trade-strategy-for-the-eu/.

* EU Garment Initiative: http://www.europarl.europa.eu/legislative-train/theme-europe-as-a-stronger-global-actor/file-eu-gar-
ment-initiative.

'® EU Parliament Study, January 2019 “10 issues to watch in 2019": http://www.europarl.europa.eu/RegData/etudes/
IDAN/2019/6303562/EPRS_IDA(2019)630352_EN.pdf.
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reforming the WTO is therefore expected to remain a trade policy priority for the EU, also with
regard to sustainability.

Finally, the political aspect will also be crucial for the future developments in trade policy discus-
sions. The promotion of values-based trade and sustainability through FTAs has been a political
priority for the current Commission. Under the “Trade for All” Strategy'® important agreements
have been finalised (most recently Japan, Mercosur, Vietnam). However, given the current geopo-
litical uncertainties, including the turbulences in EU’s trade relations with the US, it remains to
be seen whether and to what extent the trade priorities for the EU could change when the new
Commission takes over.

Structure of this Study

In this Study we will look closer at the interplay between the formulation of domestic standards
and provisions in Free Trade Agreements that either acknowledge domestic standards or establish
standards in a direct way. This interplay is crucial for two reasons: first to establish market access
arrangements that help to promote sustainability standards, second to provide the policy basis to
make standards and possible market access restrictions conducive to basic trade rules.

In Part I we will provide an analysis of FTAs with the purpose of getting a better understanding of
how high-ambition FTAs approach sustainability standards. The Study considers especially nine
modern FTAs. In part II we will look much more directly at how these standards are designed, and
what lessons that can be learned for governments that want to raise sustainability ambitions. The
chapter looks especially at Norway. The final chapter provides a conclusion.

CHAPTER 1: COMPREHENSIVE FTA ANALYSIS TO IDENTIFY INTERNATIONAL BEST
PRACTICES

1.1 Introduction

Sustainable development has become an increasingly important topic in international trade pol-
icy. Free Trade Agreements (FTAs) have reflected this development over time by covering an
expanding scope of sustainability measures and incorporating precise language. Originally, only
a handful of countries incorporated sustainability provisions in their agreements; now they are
a standard feature in most FTAs. The North American Free Trade Agreement (NAFTA) was the
first US agreement to link trade and sustainable development. The EU was another forerunner
on the issue and sustainable development has become one of the European Commission’s guid-
ing principles for its trade policy. Indeed, dedicated chapters on Trade and Sustainable Develop-
ment have been included in all of its FTAs since the EU-South Korea FTA was adopted in 2011.

Moreover, the scope of sustainability issues in FTAs has gradually increased, covering not only
human rights, but also specific labour and environmental issues. Over time, also the language
evolved beyond mere dialogue provisions towards more substantive provisions: agreements
increasingly used specific language on cooperation as well as enforcement mechanisms, proce-
dural guarantees and dispute settlement procedures as well as market access conditions. Coun-
tries also progressively highlighted the importance of international standards in FTAs, for exam-
ple by referencing multilateral environmental agreements (MEAs) which also set out specific
trade obligations, or by reaffirming relevant ILO declarations on social sustainability.

16 European Commission, October 2015, “Trade for All: Towards a more responsible trade and investment policy™: http://trade.
ec.europa.eu/doclib/docs/2015/october/tradoc_153846.pdf.
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Considering these different types of provisions, there are mainly two ways in which sustainability
provisions in FTAs can relate to domestic standards. The first way is by referencing international
agreements or declarations such as the MEAs or ILO declarations in the FTAs and requiring
them to be manifested in domestic law of the parties. This can be done by reaffirming commit-
ments or obligations under these agreements, or by stating the need of domestic law to reflect
specific agreements or declarations.

A second way is by introducing specific market access conditions, such as trade conditions or
import requirements related to sustainability measures. They are normally accompanied by pro-
visions that outline what happens when countries diverge on their domestic standards, or how
they tackle procedural differences in their regulatory systems or standards, and the way that
compliance with them are ensured. These provisions can be related to equivalence, science and
risk analysis, audits, import checks, regional conditions and dispute settlement.

In this chapter we will provide a comparison on how different FTAs address various measures of
sustainability. The comparative analysis of the FTAs is focused on different main themes identi-
fied. The FTA provisions have been divided into five different overarching themes. Four of these
themes cover the first way in which sustainability can relate to domestic standards. These themes
are: labour, the environment, trade and sustainable development (TSD), as well as enforcement
and cooperation mechanisms. A fifth theme, market access, covers the second way.

1.2 Labour

All the agreements covered in this analysis include the standard binding commitments to
maintain the fundamental principles of ILO Conventions in the parties’ laws, regulations and
practices. For example, the labour chapter of the CPTPP requires parties to uphold through
its domestic law the ILO Declaration. This includes the freedom of association and collective
bargaining, the elimination of forced labor, the abolition of child labor and the elimination of
employment discrimination. Ratification of the fundamental ILO Conventions is to be pur-
sued in the EU FTAs (with Japan, Korea and Mexico). EU-Canada, EU-Korea and EU-Mexico
make reference also to the ILO Decent Work Agenda, which, however, is not mentioned in the

EU-Japan EPA.

Concerning the upholding of standards, the existing labour standards may not be lowered or not
enforced to increase trade and investment (CETA, EU-Korea). Similarly, CPTPP and USMCA
include an article on non-derogation. It is inappropriate to encourage trade or investment by
weakening or reducing the protections afforded in each Party’s labour laws. No Party shall der-
ogate from its statutes or regulations implementing labour rights in a manner affecting trade
or investment between the parties and labour standards should not be used for protectionist
purposes (EU-Japan, EU-Mexico, New Zealand-Korea).

CPTPP and USMCA include an article laying down that no party shall fail to effectively enforce
its labor laws. They both also include a long list of areas of cooperation on labour (Art. 19.10 and
23.12 respectively). The USMCA labour chapter includes new provisions to take measures to
prohibit the import of goods produced by forced labor, to address violence against workers exer-
cising their labor rights, and to ensure that migrant workers are protected under labor laws. Can-
ada and Chile have a very detailed, separate agreement on labour cooperation. The Canada-Chile
FTA created a work plan to promote the exchange of information and knowledge between both
countries. A provision for complaint and conflict resolutions procedures in relation to labour
laws facilitates solutions without resorting to formal channels of dispute resolution. In the Chi-
na-Switzerland FTA, cooperation on labour and employment is regulated in article 13.5, accord-
ing to which parties “shall enhance their cooperation on labour and employment” according to
an MoU and an Agreement on Labour and Employment Cooperation between the parties.
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Explicit provisions on corporate social responsibility (CSR) can be found in the EU-Japan EPA
in Art. 16.5 (e) and cooperation on CSR in Art.16.12 (e); in the CPTPD enterprises are encour-
aged to voluntarily adopt CSR initiatives on labour issues. Also the amendments to the invest-
ment chapter of the Canada-Chile FTA (Art. 14Gbis) include CSR provisions. A new, dedicated
article on CSR was created which reaffirms the parties’ commitment to globally endorsed CSR
standards. The update also includes procedural enhancements to the investor-state dispute set-
tlement mechanism with respect to preliminary objections, awarding of costs, ethical consider-
ations, third-party funding, and transparency. Furthermore, the parties have added provisions
that encourage alternatives to arbitration, such as mediation and consultation.

The agricultural sector can be sustainable, if it is not only ecologically, but also socially respon-
sible. Moreover, sustainable agriculture is more labour intensive than conventional farming.!”
Therefore upholding international and domestic labour standards and addressing labour issues
through FTAs is key for the promotion of sustainability in the agri-food sector.

1.3 Environment

The Canada-Chile FTA includes a separate Canada-Chile Agreement on Environmental Coop-
eration. The Agreement has fostered capacity-building and collaborative research on issues of
importance to Canada and Chile. Recent cooperative activities have focused on protected areas,
climate change, conservation of shared migratory species, contaminated sites, air quality, envi-
ronmental information systems, chemicals management, indigenous participation in environ-
mental decision-making, and greenhouse gas emissions reductions.

All of the other FTAs make reference to MEAs that the two parties have signed. The agreements
emphasize the importance of MEAs and reaffirm commitment of the parties to implement the
MEAs to which they are party. The EU-Japan EPA is the first ever EU FTA to make explicit
reference to the Paris Agreement (and UNFCC which is also mentioned in the EU-Mexico GA).

The new sanitary and phytosanitary (SPS) chapter of the modernised Canada-Chile FTA pro-
vides scope for better communication and cooperation to address issues in agricultural prod-
ucts while maintaining the rights of parties to take measures necessary for the protection of
human, animal or plant life or health. Such provisions protect agricultural products while lim-
iting trade-distorting effects as much as possible. The chapter modernises the existing bilateral
SPS committee previously established by the CCFTA Trade Commission and strengthens the
bilateral institutional framework for addressing and secking to resolve future SPS related issues.

The new TBT chapter of the Canada-Chile FTA includes commitments that enhance the WTO
TBT Agreement in areas such as transparency, conformity assessment and joint cooperation,
along with a mechanism to address specific TBT issues should they arise. Additionally, the chap-
ter includes annexes on icewine and organics. The icewine annex requires Chile to ensure that
any products labelled as icewine are made exclusively from grapes naturally frozen on the vine.
The annex on organic products will help facilitate trade by encouraging continued work on the
equivalence of organic certification systems, as well as communication and cooperation related
to organic products.

EU-Japan, EU-Mexico, CPTPP and USMCA include provisions on biological diversity/biodi-
versity, with the EU agreements explicitly mentioning the Convention on International Trade
in Endangered Species of Wild Fauna and Flora (CITES) and EU-Mexico also referring to the
Convention on Biological Diversity (CBD).

' According to the UNEP Trade and Environment Briefing: https://wedocs.unep.org/bitstream/han-
dle/20.500.11822/25950/sustainable_agriculture.pdf?sequence=1&isAllowed=y.
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The Environmental Chapter of CPTPP includes similar environmental clauses to pre-existing
EU FTAs, which, however, did not go as far as CPTPP. It has both binding and non-binding
commitments relating to environmental protection. The binding obligations prohibit a party
from failing to effectively enforce its environmental laws in a manner affecting trade or invest-
ment between the parties, and waiving or otherwise derogating from its environmental laws in
order to encourage trade or investment between the parties.

The modernised EU-Mexico Global ‘agreement in principle, includes a standalone chapter
(Chapter 6) on animal welfare cooperation, separating the issue from sanitary and phytosanitary
(SPS) measures. It is the first time an FTA has a chapter dedicated to conditions for livestock. It
includes reference to the principle of ‘animal sentience,” a European value enshrined in article 13
of the “Treaty on the Functioning of the European Union” but which is currently not reflected
in Mexican Federal Law.!®

Moreover, there are a number of other interesting new provisions on antimicrobial resistance
(AMR). For AMR, both parties recognise the importance of tackling the global threat and have
agreed to work together on both a multilateral and bilateral level to control it. They commit to
phase out the use of some substances such as growth promoters (Chapter 6), and to promote and
support international standards and cooperation in multilateral fora.

Finally, the EU-Mexico FTA creates stronger hygiene standards. The EU and Mexico maintain
their right to establish a level of protection that they consider appropriate and the agreement
contains reference to the precautionary principle in decision-making. As already enshrined in
EU treaties, this principle foresees that products can be kept out of the market if there is no
scientific certainty of their safety. In addition, the agreement increases mutual transparency and
information exchange. Mexico also agreed to treat the EU as a single entity, thus eliminating
separate procedure for individual member states.

The environment chapter of USMCA includes the most comprehensive set of enforceable envi-
ronmental obligations of any previous US agreement, including obligations to combat traffick-
ing in wildlife, to strengthen law enforcement networks to stem such trafficking, and to address
pressing environmental issues such as air quality and marine litter.” In a non-binding section
on environmental goods, USMCA does reference ‘clean technology’ as a desired path while also
highlighting ‘carbon storage’ in the section on sustainable forest management (article 24.23). In
terms of conservation, the USMCA identifies a range of environmental and conservation topics
to be addressed through trilateral cooperation. These include including tackling illegal trade in
forest products, combating marine plastic litter and reducing alien invasive species (chapter 24).

1.4 Trade and Sustainable Development (TSD)

Separate TSD chapters are included in EU FTAs (EU-Canada, EU-Japan, EU-Korea, EU-Mexico).
CETA is the only agreement to include separate chapters on “Trade and Environment” and “Trade
and Labour”, apart from the TSD chapter. The other five non-EU agreements do not have a separate
TSD chapter, but they include similar provisions within their Environment or Labour Chapters.

The TSD chapters in EU agreements include provisions on labour and environmental protection.
The labour provisions in these agreements refer to international standards of the ILO. When it
comes to labour standards, the TSD chapter requires compliance with internationally recognised

'8 See: http://trade.ec.europa.eu/doclib/docs/2018/april/tradoc_166791.pdf
19 See: https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-agreement/fact-sheets/
modernizing
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labour standards namely the ILO core labour standards and ILO Conventions. The environmental
provisions refer to international agreements and the MEAs they have signed.

In regard to already existing domestic law, the TSD chapter in the EU-Korea agreement includes
the commitment to keep the level of protection and to effectively enforce the domestic law when
it affects trade or investment. These commitments ensure that lowering standards is not used for
competitive advantage. Equivalent provisions in the EU-Japan EPA can be found in Article 16.2
and in Article 27.2 of the EU-Mexico GA.

The EU-Japan and EU-Mexico TSD chapters include particular references to biodiversity, which is
essential for the sustainable production of food and agricultural products. In the EU-Mexico GA,
emphasis is put on the need to ensure conservation. The EU-Japan agreement uses weaker wording,
only recognizing the contribution of trade in ensuring conservation of biodiversity.

Both EU-Japan and EU-Mexico include particular references to climate change. In the CETA,
there is no dedicated section or mention of climate change, nor to the UNFCCC or the Paris
Agreement, or any mention of trade and transition to low GHG energy. However, the joint inter-
pretative statement published on 14th January 2017 confirms that the parties commit to cooperate
on trade-related environmental issues including climate change and the implementation of the
Paris Agreement.”

1.5 Enforcement and Cooperation Mechanisms

The EU-Korea FTA was the first EU FTA to include a separate TSD Chapter. It set the blueprint
for all future TSD chapters and provides institutional mechanisms consisting of three main struc-
tures to make sustainability enforceable: an intergovernmental committee overseeing implementa-
tion; supporting bodies formed by civil society in the form of ‘domestic advisory groups’ (DAGs)
or a broader ‘civil society forum’ (CSF); and additional civil society dialogues that the partner
countries wish to host.

DAGs are set up in the EU and in the partner country or countries to provide advice on the imple-
mentation of the sustainable development chapters in EU trade agreements. The mechanisms of
the DAGs are similar in all FTAs. The addition in the EU-Japan EPA that DAGs must be consulted
according to each party’s own rules and practices could lead to a more restrictive approach to DAG
mechanisms.?!

Regarding government to government consultations, the EU-Japan EPA does not explicitly involve
civil society, while other FTAs including CETA mention the possibility to seek advice from DAGs,
experts or stakeholders. The EU-Mexico FTA even makes this mandatory. When it comes to the
panel of experts, the EU-Japan is the only agreement that does not impose to experts to “be inde-
pendent”, diverging from the usual language found in all other FTAs.

The EU-Japan EPA contains sections on mutual cooperation on trade-related and investment-re-
lated aspects of environmental and labour policy. Article 16.12 details an eleven point struc-
ture to meet these objectives. These include cooperation on, inter alia, a multilateral level at
international organisations, labelling schemes including eco-labels and ethical trade schemes,
and trade-related aspects of the international climate change regime, including promotion of
low-carbon technologies.

20 See: https://www.transportenvironment.org/sites/te/files/publications/2018_09_TSD_analysis_0.pdf
2! See: p. 29: https://www.transportenvironment.org/sites/te/files/publications/2018_09_TSD_analysis_0.pdf
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The New Zealand-Korea FTA includes an indicative list of areas of cooperation on the environ-
ment (Annex 16A), such as cooperation in international fora, exchange of information on envi-
ronmental regulations, norms and standards, as well as exchange of opinions of both parties on
the relationship between MEAs and international trade rules. Moreover, both sides exchanged a
list of environmental priorities with detailed plans of how to fulfil them. A joint environmental
committee was created to ensure the progression towards the achievement of these ambitions.
A report on success of environmental goals is to be written every three years and must be made
public (annex 16).? On stakeholder relations both parties are obliged to create mechanisms for
domestic stakeholders to provide opinions on the effectiveness of this chapter specifically.

Within Chapter 16, both parties made commitments relating to multilateral agreements, trade
favouring the environment, transparency, institutional arrangements, co-operation and consul-
tation. The institutional arrangements (article 16.7) and statements on cooperation (article 16.8
and annex 16A) are of particular interest.

The institutional arrangements clause contains the usual references to contact points. However,
article 16.7 also includes the creation of an ‘environment committee’ and ‘stakeholder consulta-
tion.” The committee will: establish an agreed work programme of cooperative activities; oversee
and evaluate the co-operative activities; serve as a forum for dialogue on environmental matters
of mutual interest; review the operation and outcomes; and take any other action it decides
appropriate for the implementation of this chapter.

While the China-Switzerland FTA is not impressive on a global comparison level on the issue
of sustainability, it nevertheless shows how FTAs can be used by smaller nations to encourage
TSD issues with large, increasingly market-based economies, such as China (especially con-
sidering Norway is at present negotiating an FTA with China). Of particular interest is their
agreement on cooperation on TBT and SPS. A Sino-Swiss committee was established to monitor
seven key areas, such as the coordination of technical cooperation activities, the facilitation of
technical consultations and the identification of sectors for enhanced cooperation. As such, the
China-Switzerland FTA shows some progress on China tackling the issue of sustainability.> The
agreement also shows some cooperation by China on sustainability in FTAs.*

With regard to the environment, both the CPTPP and the USMCA environment chapters are
subject to an enforcement mechanism that includes a three-step consultation process for parties
to use in seeking to resolve any disputes that arise. If parties fail to resolve a dispute through con-

sultations, they may use the procedures in the CPTPP Dispute Settlement Chapter with regard
to establishment of a panel (article 20.23 CPTPD, article 24.32 USMCA).

Another interesting example is the Canada-Chile Agreement on Environmental Cooperation,
which entered into force alongside the Canada-Chile FTA. The Agreement aims to promote
environmental protection and sustainable development in both countries. It commits the Parties
to effectively enforce their environmental laws and to work cooperatively to protect and enhance
the environment and promote sustainable development. It contains remedies that are available
to help ensure effective enforcement. Citizens and NGOs can make submissions on enforcement
matters asserting that Canada or Chile is failing to effectively enforce its environmental law.

22 See: https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/nz-korea-free-trade-
agreement/text-of-the-new-zealand-korea-fta-agreement/

2 See: https://www.seco.admin.ch/dam/seco/en/dokumente/Aussenwirtschaft/Wirtschaftsbeziehungen/Freihandelsabkom-
men/Partner%20weltweit/China/Abkommenstexte/Texts%20in%20English/ Agreement%200n%20Cooperation%20
in%20the%20Area%200f%20TBT%20and%20SPS pdf.download.pdf/Agreement%200n%20Cooperation%20in%20
the%20Area%200f%20TBT%20and%20SPS pdf#page=16

24 See: https://www.seco.admin.ch/dam/seco/en/dokumente/Aussenwirtschaft/Wirtschaftsbeziehungen/Freihandelsab-
kommen/Partner%20weltweit/China/Abkommenstexte/Texts%20in%20English/Switzerland-China%20F TA%20-%20
Main%20Agreement.pdf.download.pdf/Switzerland-China%20F TA%20-%20Main%20Agreement.pdf
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These submissions will be considered by an independent Joint Submission Committee and can
result in an independent assessment through the preparation of a factual record. A consultation
and dispute settlement process is available to the Parties where a persistent pattern of failure to
effectively enforce an environmental law is alleged. This process can lead to the creation of an
arbitral panel which can recommend a remedial action plan and, in some cases, impose a mon-
etary enforcement assessment.

Article 5 on Government Enforcement Actions is a key article in the Agreement.?’ Parties com-
mit to effectively enforce their environmental laws and regulations through appropriate gov-
ernment action. The article provides 12 examples of appropriate government action such as;
appointing and training inspectors; monitoring compliance and investigating suspected vio-
lations; seeking voluntary compliance agreements; promoting environmental audits; encour-
aging mediation and arbitration; using licenses, permits and authorizations; initiating judicial,
quasi-judicial and administrative enforcement proceedings; providing for search and seizure;
and issuing administrative orders. The article specifies that Parties shall ensure that judicial,
quasi-judicial or administrative proceedings are available to sanction or remedy violations of
environmental laws and that sanctions and remedies are appropriate and include compliance
agreements, fines, imprisonment, injunctions, closure of facilities and the cost of containing or
cleaning up pollution.

1.6 Market Access

As outlined in the introduction, sustainability provisions can also directly relate to market access
conditions. This can be the case for example when it comes to sanitary and phytosanitary (SPS)
measures that take the form of specific trade or import conditions. All nine FTAs have a sepa-
rate SPS Chapter to ensure that trade does not undermine health and safety. The SPS chapters
outline market access conditions and the procedures to follow in case the parties disagree on
standards and requirements. Reference is made to international and domestic standards, and the
agreements include specific provisions on regional conditions, equivalence, audits, certification
requirements and import checks.

All agreements make reference to the parties’ rights and obligations under the WTO SPS Agree-
ment and shall take into account relevant international standards, guidelines and recommenda-
tions established by the Codex Alimentarius Commission (CAC), the World Organisation for
Animal Health (OIE) or the International Plant Protection Convention (IPPC). When it comes
to domestic standards, the FTAs ensure that trade, particularly regarding products of the agri-
food sector, is fostered and made faster, by setting common sanitary standards, facilitating transit
of goods through customs and by reducing costs due to export procedures and certifications.
Provisions on the adaptation to regional conditions further foster predictability of trade. More
specifically, provisions regarding import conditions, risk analysis and certifications are present in
the majority of the agreements. The aim is to simplify the procedures, while ensuring the fulfil-
ment of all SPS measures and the exchange of relevant information between the parties. When it
comes to imposing certification requirements, this is done only in accordance with international
standards and in the least disruptive way possible. For example, to avoid imposing unnecessary
burden, FTAs include provisions on developing a model certificate between the parties or elec-
tronic certificates and other technologies to facilitate trade (USMCA, CPTPP and EU-Mexico).

As far as adapration to regional conditions is concerned, these provisions in the FTAs contain a
variety of measures, including zoning, compartmentalisation, recognition of pest- or disease-free
areas, and areas of low pest or disease prevalence. Such provisions are crucial, not only because

% https://www.canada.ca/en/environment-climate-change/corporate/international-affairs/partnerships-countries-regions/
latin-america-caribbean/canada-chile-environmental-agreement/analysis-chile-agreement-environmental-cooperation/
chapter-2.html.
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they build confidence between the parties, but also in order to ensure adequate conditions for
plant and animal safety, health and for the protection of relevant animal and plant products,
which is of utmost importance for successful trade in the sector of food and agriculture. CETA
provides more details regarding adaptation to regional conditions, as it lists the diseases on which
zoning applies in Annex 5-B, includes principles and guidelines to recognise regional conditions
in Annex 5-C and outlines additional guarantees and special conditions in Annex 5-E.

Provisions on import requirements, checks and fees in the majority of the FTAs (CETA, EU-Ja-
pan, EU-Korea, CPTPP, USMCA, EU-Mexico) aim at ensuring solutions that allow for an
appropriate level of SPS protection in accordance with international standards, while also being
practicable and less trade-restrictive. This is achieved, for example, by avoiding unnecessary
delays and outlining procedures for cases of non-compliance (EU-Mexico, article 11). In CETA,
principles and guidelines for import checks and fees are set out in Annex 5-J.

Furthermore, to enhance confidence in the implementation of the SPS Chapter and determine
the exporting party’s ability to provide assurances that SPS measures are met, the possibility
is given to the importing party to audit the exporting party’s relevant authorities and inspec-
tion systems. Audits are included in all SPS chapters except for EU-Korea, Canada-Chile, Chi-
na-Switzerland and New Zealand-Korea. In particular, the relevant article in CETA provides the
option of an audit or verification and includes all principles and guidelines agreed by the parties
to conduct an audit in its Annex 5-H.

Except for the EU-South Korea, New Zealand-Korea, China-Switzerland and Canada-Chile
FTA, all other FTAs contain an article on equivalence. Equivalence means that the importing
Party shall recognise SPS measures of the exporting party as equivalent to its own, thereby
making trade faster and simpler. In the majority of the FTAs, a party recognises equivalence if
the other party “objectively demonstrates” that the measure results in an appropriate level of
protection. The articles outline the process of assessing, determining, changing and maintaining
equivalence of SPS measures.

A specific characteristic of the CPTPP and USMCA is the provision “Science and Risk Analy-
sis”, which aims to ensure that SPS measures are based on scientific principles. If relevant scien-
tific evidence is insufficient, an SPS measure is to be adopted on a provisional basis. Parties may
establish or maintain an approval procedure that requires a risk analysis to be conducted before
the party grants a product access to its market. SPS measures should not discriminate between
the parties or constitute a disguised restriction on trade. Relevant risk assessment procedures
shall be undertaken in accordance with the provisions of this article upon request and should

not be more trade restrictive than required to achieve the necessary level of protection. Risk
assessment is also included in the EU-Japan EPA and the EU-Mexico GA.

Cooperation and dispute settlement mechanisms are of high importance for trade in the agri-
food sector, as they render trade more secure and predictable. When it comes to cooperation,
the SPS chapters of the agreements include the creation of a committee on SPS measures (or
sub-committee in the case of the Sino-Swiss FTA?), which serves as the institutional framework
for implementing the SPS Chapter, as well as a forum for resolving issues and enhancing coop-
eration on all SPS related issues. The Canada-Chile FTA includes Article C bis-05 on “Sanitary
and Phytosanitary Issue Avoidance and Resolution”, in order to ensure that any arising issue is
resolved expeditiously through all reasonable options, such as meeting in person or using tech-
nological means and opportunities that may arise in international fora. Interestingly, regarding
dispute settlement, only the CPTPP and the USMCA, in their Articles 7.18 and 9.19-9.20

26 The work of the Sub-Committee is outlined in the Side-agreement on cooperation in the area of SPS.
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respectively, provide recourse to dispute settlement for matters arising under the SPS Chapter.
Moreover, both CPTPP and USMCA include the creation of a panel that should seek advice
from experts in case a dispute involves scientific or technical issues. In the USMCA, the parties
shall first seek to resolve any issue through technical consultations before initiating a dispute
settlement procedure.

Finally, apart from the SPS chapter, export restrictions related to agriculture and food safety
(in addition to conditions set out in the WTO Agreement on Agriculture) can be found in the
chapters of the FTAs dedicated to agriculture, such as in article 2.24 of the CPTPP or article 3.5
of the USMCA.

1.7 Concluding Remarks

The FTAs analysed include specific market access conditions that relate to sustainability provi-
sions. Such market access conditions are mainly related to SPS measures, but can also be linked
to provisions on agriculture and food safety. The relevant SPS chapters outline provisions related
to protection of human, animal and plant life or health. The chapters build on existing commit-
ments under the WTO SPS Agreement and make reference to relevant international standards,
guidelines and recommendations established by the CAC, OIE, and the relevant international
regional organisations operating within the framework of the IPPC.

When it comes to domestic standards or disagreements related to the levels of SPS protection,
SPS chapters provide for cooperation measures and support work on equivalence, import con-
ditions and checks, regional conditions and harmonization, audit and verification procedures,
as well as certification requirements. A Committee on SPS Measures is established, which is in
charge of implementing the SPS chapter and providing a forum to discuss and resolve relevant
issues. All the above provisions facilitate trade, enhance its predictability and speed, and build
confidence between the parties while protecting plant and animal products — a crucial element
for trade in the agri-food sector.

In addition to these market access conditions, more general sustainable development provisions
are integrated in the FTAs analysed. They also include dedicated mechanisms to deepen com-
mitments made and to enhance cooperation and enforcement, for example through committees
or advisory groups. The forms in which the FTAs include sustainability provisions are through
dedicated chapters, preambular references, specific paragraphs in the body of the agreement, as
well as in side agreements or annexes.

The dedicated chapters on issues of sustainability in the FTAs analysed generally include com-
prehensive sustainability provisions. However, they often only establish best endeavour commit-
ments and essentially reiterate existing commitments. For example, EU agreements often use
non-binding language in the TSD chapters and do not provide explicit prohibitions that are
enforceable with concrete sanctions for violation.

Many EU agreements rely on new forms of ad hoc dispute settlement such as state-to-state con-
sultations, the use of advisory bodies or expert panels, often mainly aimed at reaching a mutually
agreed solution. This is supported by institutional mechanisms that promote dialogue between
the party’s civil society groups. In contrast, especially many US agreements since NAFTA have
been characterised by a substantive inclusion of sustainable development provisions in their
general dispute settlement mechanisms, which is also the case for USMCA. Other agreements
including those of the EU exclude sustainable development chapters from such a dispute settle-
ment mechanism. Accordingly, a party cannot effectively sanction another party for violations of
commitments on sustainability in these agreements.
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In addition to this aspect of dispute settlement, there is no essential elements clause in the
FTAs analysed that would make trade liberalisation conditional on compliance to provisions on
sustainable development. There is also no explicit non-execution clause in these FTAs. Such a
clause would allow for a suspension or termination of the agreements if a party does not fulfil its
obligations under sustainable development provisions.

The FTAs also make substantive reference to MEAs. There are about 20 MEAs that contain
provisions related to trade. Such specific trade obligations can prohibit or restrict trade in certain
products. However, enforcement provisions in these MEAs are often weak, for example only
relying on monitoring and reporting of non-compliance by private agents such as NGOs.

CHAPTER 2: ANALYSIS OF KEY SUSTAINABILITY STANDARDS AND REGULATORY COOP-
ERATION AGREEMENTS

2.1 Introduction

This section analyses how to design domestic sustainability standards so that they can support
trade policy in promoting sustainable agriculture internationally. It is not sufficient that busi-
nesses/producers only apply advanced sustainability practices. It is also necessary that the domes-
tic law and relevant rules and regulations actually reflect these high practices so that reference to
these standards can be made in international agreements. In addition, domestic standards need
to be raised to ensure that high sustainability practices apply to all, both domestic and foreign
producers. Accordingly, raising standards also ensures that relevant trade policy provisions do
not result in market access discrimination against foreign producers.

Therefore, the aim of this analysis is to prompt the raising of existing sustainability standards in
Norway, so that they meet the high and advanced practices already in place and serve as a tool for
trade policy promotion of sustainability. To achieve this, we will examine the relevant domestic
sustainability standards in the following areas: Limited use of medicines in livestock production;
Limited use of chemicals and pesticides; High Animal welfare; Protection of biological diversity;
and social aspects including worker’s rights. Each of the above areas highlights two levels of
analysis: on the one hand, inspection mechanisms in place both at the border/customs’ level and
at inspection agencies’ level; and on the other hand, qualification/certification requirements and
processes, including the role of relevant institutions and authorities.

The analysis lays a focus on two points related to the raising of domestic standards. Firstly, it will
demonstrate and discuss opportunities resulting from the raised standards, both for Norway and
internationally. Secondly, it will present constraints related to the raising of standards, including
the need to employ political will, to leverage relevant bodies and institutions, to raise awareness
and organise outreach activities in order to create or support a political trend that will lead to
the raising of domestic standards. To this end, we conduct a comparison with other countries
and their domestic sustainability standards, which will provide insights into opportunities and
constraints internationally. The process other countries followed to overcome these constraints
will be elaborated to provide some useful insights for the situation in Norway. In addition, back-
ground information on important actors in the fields of domestic sustainability standards and
agriculture in Norway is presented in Annex 2.

Finally, our analysis will highlight, in addition to domestic standards, the work of some countries

with regulatory cooperation instruments. These instruments take the form of bilateral agree-
ments on veterinary standards, inspections or market approval arrangements. They are con-
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cluded independently of FTAs or as side-agreements to them. Such instruments have been iden-
tified and will be included in the relevant thematic chapters below. Two of these instruments of
regulatory cooperation are broader and cover several of the thematic areas: mutual recognition
agreements (MRAs) and the Australia-China Agricultural Cooperation Agreement (ACACA).
For more background on these two instruments, see Annex 2.

2.2 Limited Use of Medicines in Livestock Production

Norway’s efforts concerning the use of medicines in livestock production have focused on the
fight against antimicrobial resistance (AMR).?

2.2.1 International level

The WHO published a global action plan on AMR in 2015, which sets out five strategic objec-
tives: to improve awareness and understanding of antimicrobial resistance; to strengthen knowl-
edge through surveillance and research; to reduce the incidence of infection; to optimize the use
of antimicrobial agents; and develop the economic case for sustainable investment that takes
account of the needs of all countries, and increase investment in new medicines, diagnostic tools,
vaccines and other interventions.

At the World Health Assembly in 2015, all UN Member States endorsed the Global Action
Plan on AMR and adopted a Resolution recognising the importance of tackling AMR through
a “One Health” approach, involving different actors and sectors, and committing to develop by
2017, national action plans (NAPs) on AMR aligned with the Global Action Plan (see Annex
2 for more information). Council Conclusions on a One Health approach to combat AMR,
adopted in June 2016, reiterated this commitment and elaborated on some aspects which
NAPs on AMR, adapted to national contexts, could include. In spite of the recent momentum,
enhanced political will and strengthened policy commitment towards a more coordinated and
multisectoral approach to addressing AMR, progress on the development and more importantly,

the implementation of national plans at local level has not been optimal. More recently, the
WHO included AMR among the top 10-list of global health threats for 2019.%

2.2.2 Norway

The Norwegian Food Safety Authority (NFSA) has overall responsibility for ensuring compli-
ance with the regulations throughout the entire food production chain. Through the NESA’s
monitoring and control programs (OK programs), antibiotic resistance in animals and food is
surveyed.?” In June 2017 Norway launched an action plan in line with the World Health Organ-
isation’s (WHO) 2015 directive on the matter. The plan was developed by a working group with
members from the different livestock organisations of Europe.

Norway’s history at the forefront of antimicrobial usage was detailed in the study. In a 2014
report from the European Medicines Agency (EMA), Norway was listed, together with Sweden

27 Antimicrobial resistance (AMR) is the ability of a microorganism (bacteria, viruses, and some parasites) to stop an antimicro-
bial (antibiotics, antivirals etc.) from working against it. As a result, standard treatments become ineffective, infections per-
sist and may spread to others. Today, about 700.000 humans die every year as a consequence of antimicrobial resistance.
If the trend is not turned, the number is estimated to increase to 10 million people in 2050. In that case, infections that do
not respond to antimicrobials will become the most important cause of death in humans globally. The same issues faced by
humans are being faced by livestock. https://www.who.int/antimicrobial-resistance/en/

2 See: https://www.who.int/emergencies/ten-threats-to-global-health-in-2019.

20 See: https://www.regjeringen.no/contentassets/beaf66ac392143b3b2054aed90b852 10/ antibiotic-resistance-en-
gelsk-lavopploslig-versjon-for-nett-10-09-15.pdf.
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and Iceland, among the countries in Europe that have the lowest antimicrobial usage per unit
of biomass produced in their animal production. Factors important in this statistic are the pro-
hibition on antimicrobials as growth promoters, the banning of their use for routine prevention
of infection, and carefully organised breeding systems through the NormVet monitoring pro-
gramme. Equally significant is the national regulation that forbids veterinarians from profiting
from selling antimicrobials and other drugs (decoupling). Thus, there is no economic incentive
to prescribe antimicrobials, as there is in other countries.

In contrast to the situation in many countries in the southern and eastern Europe, the use of
antibiotics in Norway is low.*® The prescribing patterns are favourable, and antibiotics can’t be
bought unless prescribed by doctors, veterinarians or fish health graduates. The Norwegian Gov-
ernment has adopted a national strategy against AMR for the period 2015-2020°".

The 2018 NORM-VET report®* shows that the Norwegian government’s goal to reduce anti-
biotic use in food-producing land animals by 10% between 2013 and 2020 has already been
reached. The use of antibiotics in farmed fish remains low. Occurrence of antibiotic resistant
bacteria is affected by what happens in both Norway and the rest of the world. Antibiotic resist-
ance in bacteria from animals such as cattle, pigs and horses and in food are also low. In 2017,
a total of 5528 kilos of antibiotics were used for food-producing land animals. This is a drop of
around 10% compared with 2013 and around 40% since 1995. We can safely say the Norwe-
gian poultry breeding population is most likely free from MRSA — staphylococcus bacteria that
has developed resistance to a type of penicillin, beta-lactams, which is an important group of
antibacterial agents.

2.2.2.1 Import and export

Import: All foodstuffs imported into Norway must comply with Norwegian food law. The
importer must be registered as an importer in the Norwegian Food Safety Authority’s form
services (MATS) and is responsible for ensuring that the food is safe for health, and that content
and labelling are in accordance with Norwegian rules. If this is not the case, the foodstuffs may
be imported and traded. There are different rules for import depending on whether they come
from an EU / EEA country or from countries outside the EEA area (for more information on the
EEA, see Annex 2). Some trade goods are registered in a common EU database called TRACES
(TRAde Control and Expert System).

Export: Norwegian food, drinking water, animals, feed and waste products are exported to many
countries around the world. The Norwegian Food Safety Authority is a supervisory body that
shall ensure that food products exported out of the country are safe and produced in a safe
environment according to Norwegian regulations, and in this connection the Norwegian Food
Safety Authority issues certificates and declarations for exports out of Norway.*

2.2.3 Comparison with other countries

Many countries have taken action on AMR following the WHO’s 2015 report.* Japan planned
to cut antibiotic use by 2/3rds in 2016-20 while Korea established an antimicrobial resistance

30 See: https://www.regjeringen.no/en/aktuelt/norways-battle-against-antimicrobial-resistance-in-the-agricultural-sector/
id25654750/.

8! See: https://www.regjeringen.no/contentassets/beaf66ac392143b3b2054aed90b852 10/ antibiotic-resistance-en-
gelsk-lavopploslig-versjon-for-nett-10-09-15.pdf.

%2 See: https://www.vetinstno/en/news/target-to-reduce-antibiotic-use-for-food-producing-animals-is-reached.

3 See: https://www.mattilsynet.no/om_mattilsynet/#import_og_eksport.

34 See, for example on antimicrobial resistance in G7 countries and beyond (OECD):

https://pdfs.semanticscholar.org/bd12/e918ff40f6425154383d25f029674a6e811.pdf
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surveillance system (KOR-Glass) in 2016. Canada’s actions are perhaps the most significant
though, as they have implemented a series of regulatory changes under SOR/2017-76 May 5,
2017.

For an overview of the AMR standards in place in 31 countries (EU Member States, Iceland,
Norway and Switzerland), a recent study of the European Public Health Alliance can be consult-
ed.?> Most countries do have a NAP in place or have initiated the process for its development.
In fact, of the 31 countries analysed in this study, 74% have developed and/or implemented a
NAP or a similar initiative to tackle AMR. However, Member States are at very different stages in
terms of developing and implementing NAPs or similar initiatives to combat AMR. It is striking
that most One Health NAPs are found in Northern and Central Europe, where AMR prevalence
is generally lower than the rates observed in Eastern and Southern European countries, which
often face considerable healthcare systems challenges and lack of sustained financing. There are
also considerable variations with regard to the comprehensiveness and the One Health approach
reflected in the NAPs in place. In fact, at the time of this analysis, only 51% of the countries
analysed could be considered as having action plans or national programmes or strategies that
follow a One Health approach. In fact, whilst acknowledging the One Health concept, some
NAPs do not appear to follow a truly One Health approach and still address AMR in different
fields separately.

According to the OECD, trade and agriculture is among the sectors of the wider economy that is
most likely to be affected by AMR.% For example, in 2015 chicken sales in Norway dropped by
20% (for some distributors) following the news that a resistant strain of Escherichia coli (E. coli)
was found in chicken meat. Similarly, poultry consumption dropped by about 20-25% in several
Asian countries, including Singapore, China and Thailand during the 2003 avian flu outbreak
(Béndti, 2011). In respect to veterinary and agricultural practices, Japan continuously conducts
and reinforces risk management measures based on the risk analysis framework; Canada and the
European Union plan to strengthen the regulatory framework.

Japan’s”” response to rising rates of AMR in the livestock sector is based on a three-pronged
approach: First, Japan has based the development of specific policies and risk management meas-
ures in the area taking as reference point the risk analysis principles mentioned in the code of
practice developed by the Codex Alimentarius Commission (Ministry of Agriculture, Forestry
and Fisheries, 2012). Risk management measures are continuously conducted and reinforced in
accordance with the risk level.

Second, in response to international concern about the impact of AMR on public health, Japan
has established in 1999 the Japanese Veterinary Antimicrobial Resistance Monitoring system
(JVARM). JVARM monitors levels of AMR in zoonotic and animal pathogenic bacteria and
monitors quantities of AMTs used in animals. JVARM collaborates with JANIS (Japan Noso-
comial Infectious Surveillance: AMR surveillance for human health sector). Finally, Japan has
published the Prudent Use Guidelines for veterinary AMTs (Ministry of Agriculture, Forestry
and Fisheries, 2013).3

35 See: https://epha.org/new-epha-study-reveals-that-needs-to-be-done-on-amr-national-action-plans-in-europe/.

% See: http://www.oecd.org/els/health-systems/Antimicrobial-Resistance-in-G7-Countries-and-Beyond.pdf.

87 See: https://pdfs.semanticscholar.org/bd12/e918ff40f6425154383d25f029674a6e811.pdf.

38 The guidelines aim i) to keep animals healthy by observing high hygiene standards (based on the animal infectious diseases
control law) and to prevent infectious diseases with vaccinations or other means; ii) to determine treatment measures only
after veterinary diagnosis; iii) to choose appropriate AMTs after a microbial sensitivity test; iv) to preserve critically important
AMTs (e.g. fluoroquinolones and cepharosporins) and use them only after a first ineffective treatment; v) to monitor AMTs'
efficacy over time so to adapt therapy if necessary; vi) to share information and raise AMR awareness in all the stakeholders.
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One-health features strongly in Germany’s plans, and approaches include addressing AMR issues
such as waste water management through continuation of the interministerial AMR working
group, supporting research on zoonoses through renewed research agreements between Min-
istries. Further plans entail, various monitoring activities, including monitoring resistance of
zoonoses beyond those obligatory by the EU, expanding and standardising laboratory capacities,
implementing laws on use of AMTs in animals, and continued antibiotic consumption registra-
tion amongst veterinary doctors. Developing further legislation on use of antibiotics amongst
animals, early disruption of transmission through improved animal husbandry and vaccination
are also included. Regional programmes are to be supported and flagship models are to be pro-
moted, as well as targeting food-chains by determining efficacy of control programmes and
developing hygiene criteria and research on hygiene measures in food-chains. Finally, there are
also extensive research and development plans, focused on preventing emergence of resistance
and prevention of transmission.

2.3 Limited Use of Chemicals and Pesticides
2.3.1 International level

Pesticides use is influenced by the WHO, which, in collaboration with FAQ, is responsible for
assessing the risks to humans of pesticides and for recommending adequate protections. Note
that this international guidance and standards on pesticieds are limited to direct exposure and
residues in food products.

Risk assessments for pesticide residues in food are conducted by an independent, international
expert scientific group, the Joint FAO/WHO Meeting on Pesticide Residues (JMPR). These
assessments are based on all of the data submitted for national registrations of pesticides world-
wide as well as all scientific studies published in peer-reviewed journals. After assessing the level
of risk, the JMPR establishes limits for safe intake to ensure that the amount of pesticide residue
people are exposed to through eating food over their lifetime will not result in adverse health
effects. These acceptable daily intakes are used by governments and international risk managers,
such as the Codex Alimentarius Commission (the intergovernmental standards-setting body for
food), to establish maximum residue limits (MRLs) for pesticides in food. Codex standards are
the reference for the international trade in food, so that consumers everywhere can be confident
that the food they buy meets the agreed standards for safety and quality, no matter where it was
produced. Currently, there are Codex standards for more than 100 different pesticides. WHO
and FAO have jointly developed an International Code of Conduct on Pesticide Management. 1t
guides government regulators, the private sector, civil society, and other stakeholders on best
practices in managing pesticides throughout their lifecycle — from production to disposal.

On the EU-level, the Biocidal Products Regulation (BPR, Regulation (EU) 528/2012) concerns
the placing on the market and use of biocidal products, which are used to protect humans,
animals, materials or articles against harmful organisms like pests or bacteria, by the action of
the active substances contained in the biocidal product. This regulation aims to improve the
functioning of the biocidal products market in the EU, while ensuring a high level of protection
for humans and the environment.

2.3.2 Norway

Norway’s use of pesticides® is governed by the Norwegian Biocides regulation, which itself is an
implementation of BPR Regulation EU 528/2012. Thus, the standards in place are at the same
level as in the EU. The law covers 22 biocidal product types, divided into four main groups:

8 Overview of pesticides use in Norway: https://www.ssb.no/en/jord-skog-jakt-og-fiskeri/statistikker/jordmil
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disinfectants, preservatives, pest control products and other biocidal products. Biocides must be
authorised for use in Norway. Several forms of product authorisation exist, e.g. national author-
isation, mutual recognition, union authorisation and simplified authorisation. This ensures a
rigorous testing process.

Additionally, punitive tax measures and quotas are in place to discourage the use of pesticides.
For professional use products, the size of the tax depends on the health and environmental prop-
erties of the plant protection products (five different classes), meaning that the most harmful
products will have relatively higher taxes.”” For more information on the scaling of taxes see
footnote.*!

2.3.3 Comparison with other Countries

Canada is at the forefront of pesticide regulation with a specific Sustainable Pest Management
(SPM) regulation.” It combines a range of pest management practices, including the judicious
use of pesticides, to ensure that natural resources are used efficiently and conserved for future
generations. Sustainable pest management programs must also address the economic viability of
available and new pest control products and practices. Under the “Pest Control Products Act”
Canada must protect human health and the environment by only registering products that meet
strict safety standards. To ensure sustainability Canada also examines the value of pesticide uses
by assessing their efficacy, and their potential social and economic impacts. Canada collaborates
with multiple stakeholders to move towards sustainable pest management, such as Canadian
pesticide user groups, Provincial governments, Canadian research companies, Universities, man-
ufacturers of pesticides, as well as Federal/Provincial/ Territorial Committee on Pest Management
and Pesticides, and many more.

One example of a good practice when it comes to handling and storage of pesticides can be
found in Italy, where there was an effort to reduce the administrative burden for professional
users of pesticides. Specifically, all companies dealing with waste storage, processing and disposal,
including empty pesticide containers and remnants, must be authorised and must keep records
on hazardous waste on behalf of their clients. This record keeping is done at national level using
the “Waste Tracking Control System” web-based platform, which facilitates tracking empty pes-
ticide packaging and hazardous waste from the user to the collection center, which reduces the
administrative burden for individual professional users.

In addition to the domestic standards, regulatory cooperation agreements may also promote
sustainability goals bilaterally. One such example is the Canada-Chile Agreement on Environ-
mental Cooperation, which entered into force alongside the Canada-Chile FTA. Article 2 of the
Agreement includes under the General Commitments of the Parties a provision, according to
which “Each Party shall consider prohibiting the export to the territory of the other Party of a pesticide
or toxic substance whose use is prohibited within the Partys territory. When a Party adopts a measure
prohibiting or severely restricting the use of a pesticide or toxic substance in its territory, it shall notify
the other Party of the measure, either directly or through an appropriate international organization.”

0 See: https://www.mattilsynet.no/language/english/plants/plant_protection_products/taxes_for_plant_protection_prod-
ucts.17427.

41 See: https://www.mattilsynet.no/language/english/plants/plant_protection_products/guidelines_for_a_banded_pesticide_
tax_scheme_differentiated_according_to_human_health_and_environmental_risks.19283/binary/Guidelines%20for%20
2%20Banded%20Pesticide%20Tax%20Scheme,%20Differentiated%20According%20to%20Human%20Health%20
and%20Environmental%20Risks.

42 See: https://www.canada.ca/en/health-canada/services/consumer-product-safety/pesticides-pest-management/grow-
ers-commercial-users/sustainable-pest-managementhtml.
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2.4 High Animal Welfare

There is a nexus between environmental sustainability and animal welfare, considering increas-
ing global demand for animal protein and growing public scrutiny of animal agriculture from
both an animal welfare and environmental sustainability perspective.® Win-win policies and
solutions need to be developed, respecting both animal welfare and environmental sustainability.

2.4.1 International Standards

Given the diverging perceptions of animal welfare from one region/culture to another, creating
international animal welfare standards requires the involvement of all relevant stakeholders and
adopting a holistic approach, while making sure to have an effect and a tangible impact on the
issue of animal welfare. In 2017, the World Organisation for Animal Health (OIE) adopter
the first Global Animal Welfare Strategy, which includes four pillars*: Development of animal
welfare standards; Capacity building and education; Communication with governments, organ-
isations and the public; and implementation of animal welfare standards and policies.

Principles, guidelines and standards of the OIE are also promoted through the relevant animal
welfare provisions in FTAs, as was seen in the previous chapter. Moreover, the OIE helps its
Member Countries to develop animal welfare policies and governance structures by providing
them with training, advice, and research and analysis on the strategies implemented. It provides
countries with recommendations on how to include animal welfare in national legislation and
how to implement existing standards. It also collaborates with relevant regional and interna-
tional organisations to ensure that private-sector standards (including commercial standards)
on animal welfare are compatible with its own standards. Regional OIE platforms and animal
welfare strategies are implemented, for example, there exists an OIE Animal Welfare Platform
for Europe, officially endorsed in 2013.%

However, the current OIE standards do not provide a framework for defining the welfare stand-
ards of livestock products. Whilst an international framework continues to be absent, it is dif-
ficult for the food industry to trade products with a definable welfare status when different
countries use different private certification schemes.

Certification schemes in several countries have been developed to provide assurances to consum-
ers on animal welfare.”” However, there are often a number of different private standards oper-
ating to different inspection, certification or accreditation systems with different information
provided to consumers. This inevitably leads to consumer confusion.

An animal welfare certification framework has been proposed by Main et. al. (2014)%, in the
form of a scheme that aims to improve animal welfare amongst its members rather than simply
certify compliance with static minimum requirements. Such a scheme would include a broad

43 See: https://www.sciencedirect.com/science/article/pii/B9780081012154000043.

4 See: http://www.oie.int/en/animal-welfare/oie-standards-and-international-trade/ .

* See: https://rpawe.oie.int/index.php?id=14.

“ See: https://reader.elsevier.com/reader/sd/pii/ S09242244 1400067 3?token=99413178D4EG8C-
941A1D8519D5F329B6D7C 1DFF201EBF109C835F235135CCC07926C272930525555CA29B352DE2D83F4.

47 See: https://reader.elsevier.com/reader/sd/pii/S09242244 1400067 3?token=99413178D4E6G8C-
941A1D8519D5F329B6D7C 1DFF201EBF109C835F235135CCC07925C272930525555CA29B352DE2D83F4:

8 See: https://reader.elsevier.com/reader/sd/pii/S09242244 14000673 ?token=99413178D4EBSC-
941A1D8519D5F329B6D7C 1DFF201EBF109C8356F235135CCCO7925C272930625655CA29B352DE2D83F4.
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https://reader.elsevier.com/reader/sd/pii/S0924224414000673?token=99413178D4E68C941A1D8519D5F329B6D7C1DFF201EBF109C835F235135CCC07925C272930525555CA29B352DE2D83F4
https://reader.elsevier.com/reader/sd/pii/S0924224414000673?token=99413178D4E68C941A1D8519D5F329B6D7C1DFF201EBF109C835F235135CCC07925C272930525555CA29B352DE2D83F4
https://reader.elsevier.com/reader/sd/pii/S0924224414000673?token=99413178D4E68C941A1D8519D5F329B6D7C1DFF201EBF109C835F235135CCC07925C272930525555CA29B352DE2D83F4
https://reader.elsevier.com/reader/sd/pii/S0924224414000673?token=99413178D4E68C941A1D8519D5F329B6D7C1DFF201EBF109C835F235135CCC07925C272930525555CA29B352DE2D83F4
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range of elements such as standards (minimum requirements for scheme members), advice (sup-
port for members), inspection (assessment of compliance with standards), certification (approv-
ing scheme members) and accreditation (approval of the certification procedures).

2.4.2 Norway

Strong animal welfare in Norway has been an issue for a number of years.*” The 2010 Animal
Welfare Act™ stated that animals have an intrinsic value irrespective of the usable value they have
for man. Moreover, it stated that anyone that comes across a wounded or sick animal is obliged
by law to help the animal or find the requisite assistance to provide support for the creature.
Particularly in relation to livestock, welfare is seen as extremely important. In a 2013 study by
Response Analysis, animal welfare was regarded by Norwegian consumers as more important
than low prices in consumption.”!

When it comes to certification, a first animal protection label for food was created in September
2018 by the Norwegian Animal Protection Alliance (NAPA, in Norwegian: Dyrevernalliansen),
a national foundation for animal welfare in Norway. NAPA is listed in the public register for
Norwegian NGOs, and it is a member of the Norwegian Fundraising Association and the Ethi-
cal Trading Initiative Norway. It is approved by the Norwegian Gaming and Foundation Author-
ity, and is partially funded by the Ministry of Agriculture and Food.” NAPA launched the first
animal protection label for food™, guaranteeing the highest quality of animal welfare. Partici-
pating farmers and companies have to sign a contract and accept announced and unannounced
inspections by a third-party control agency at least once a year. They are required to pay an
annual fee to run the scheme on a non-profit basis. Additionally, NAPA plans to apply for gov-
ernment funding in the future, aspiring for continuous operation of the label. This is an example
of a practice promoted by an NGO/foundation that could potentially be raised to a standard.

2.4.3 Comparison with other Countries

The EU has some of the world’s highest animal welfare standards, which have been in force for
decades, and animal welfare objectives are embedded in the Common Agricultural Policy (CAP).
The most recent Commission animal welfare strategy aimed to address compliance issues and to
improve synergies with the CAP>* When it comes to labelling related to animal welfare in the
EU, while voluntary welfare labelling schemes exist, there is no harmonised system of animal
welfare standards for labelling purposes. Very few products provide information to the consumer
on welfare standards and there is very little motivation for more producers to improve animal
welfare and market their products accordingly. Currently, there is only one EU-wide system of
compulsory labelling on animal welfare — for table eggs. The system for eggs is based on the EU
legislation for laying hens defining different production methods (cages, free range, barn, etc.).
Such classification of production methods does not exist for other types of animal production

“ For example, the Animal Protection Label has been developed starting from 2017. All three major Norwegian supermarket
chains were asked to contribute financially to the establishment of the label, and to participate in establishing the standard
criteria. Rema 1000 has so far contributed NOK 5,5 million, and committed to contributing another NOK 2 million by
the end of January 2019 and NOK 1 million by the end of 2020. NorgesGruppen declined the request, and Coop never
responded. So far, Hovelsrud farm's meat chickens and Grendalen farm's creme fraiche “Nyr” have received the Animal
Protection Label. Additionally, Stange chicken farms have an intentional agreement with the Animal Protection Label, and
plan to label their products in the next few months.

50 See: https://www.regjeringen.no/en/dokumenter/animal-welfare-act/id571188/.

51 See: http://sciencenordic.com/norwegians-healthy-food-and-animal-welfare-are-more-important-prices.

52 See: https://www.dyrevern.no/english.

53 See: http://www.eurogroupforanimals.org/norwegian-animal-protection-alliance-launching-the-first-animal-protection-la-
bel-for-food-in-norway.

54 See: http://publications.europa.eu/webpub/eca/special-reports/animal-welfare-31-2018/en/.
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in the EU. The strategy on animal welfare does not plan to extend beyond eggs the compulsory
labelling on animal welfare. Instead, the strategy is oriented towards considering the develop-
ment of an instrument to better inform consumers and companies on animal welfare friendly
products that could be used by both producers and retailers, ensuring a transparency to consum-
ers without overflowing them with information on the label.”

In the UK, animal welfare certification is undertaken by LEAF (Linking Environment and Farm-
ing) Marque and by the Red Tractor. LEAF is a charitable organization that started in the 1990’
in the UK and the LEAF Marque is a farm certification program that is based on a questionnaire
self-assessment, which is audited for certification. On the other hand, the Red Tractor’s standards
apply to food safety, animal welfare and environmental protection. The ownership is shared by a
number of UK organizations including the National Farmers’ Union, the Ulster Farmers’ Union,
the Agriculture and Horticulture Levy Board, Dairy UK and the British Retail Consortium.

In Australia, the Australian Animal Welfare Certification System (AAWCS) is an independently
audited certification used by Australian livestock processors to demonstrate compliance with
the industry best practice animal welfare standards from receival of livestock, to the point of
humane processing. The AAWCS assists Australian meat processing establishments demonstrate
to industry, Australian and international regulators, customers and consumers of Australian meat
products their commitment to industry best practice animal welfare. AUS-MEAT administers
and audits the program on behalf of the Australia Meat Industry Council (AMIC). AMIC is the
industry’s peak body representing livestock processors and independent retailers. It is committed
to the highest level of animal welfare, and humane treatment of livestock.

In addition to domestic standards, several countries work with instruments of regulatory coop-
eration, outside or in connection to FTAs. Such instruments include bilateral agriculture/veter-
inary standards and inspection agreements.

For example, the Annex 11 (also known as the veterinary agreement) of the 1999 EU-Swit-

zerland Agreement on trade in agricultural products™

sets out measures applicable to animal
health, food safety, animal protection and animal husbandry, and trade in live animals and
animal products. The Annex bears similarities to the SPS Chapters of many of the more advance
FTAs, including provisions on adaptation to regional conditions, equivalence, border checks,
verification and notification procedures and the establishment of a Joint Veterinary Committee.
The result is a common veterinary area between Switzerland and the EU with equivalent trading

conditions for both partners.

A similar veterinary agreement was concluded between EU and Canada. However, it has been

suspended and replaced by Chapter 5 on SPS Measures of the CETA.

Concerning certification and importation requirements, the 1997 “Agreement between the
European Community and New Zealand on sanitary measures applicable to trade in live ani-

mals and animal products” °

7 was amended in 2015 by a Commission Implementing Decision
laying down certification rules and a model health certificate for importation into the Union of
consignments of live animals and of animal products from New Zealand. According to Article

2 of that Decision, live animals or animal products from New Zealand may be imported in the

% See: https://ec.europa.eu/food/animals/welfare/other_aspects/labelling_en .

56 https://eur-lex.europa.eu/resource.html?uri=cellar:263a348a-f729-4026-b7a6-51dd 11527239.0004.02/DOC_1 &for-
mat=PDF.

5" https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32015D1901&from=EN
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EU only when they are accompanied by a model health certificate, issued under the conditions
outlined in the Article, in the Annexes to the Decision and in the relevant Annexes to the 1997
Agreement.

As side agreements to the China-Switzerland FTA, two further regulatory cooperation instru-
ments have entered into force between the two partners: the Agreement on Cooperation in the
Area of Certification and Accreditation and the Agreement on Cooperation in the Area of San-
itary and Phytosanitary Measures.

The Agreement on Cooperation in the Area of Certification and Accreditation between the
State Secretariat for Economic Affairs (SECO) of the Swiss Confederation and the Certification
and Accreditation Administration (CNCA) of the People’s Republic of China, in addition to
the provisions in Chapter 6 of the FTA, contains cooperation and communication provisions
between the two Parties with respect to compulsory and voluntary certification schemes and
accreditation.

Also the Agreement on Cooperation in the Area of Sanitary and Phytosanitary Measures between
the Federal Veterinary Office (FVO) of the Swiss Confederation and the General Administration
of Quality Supervision, Inspection and Quarantine (AQSIQ) of the People’s Republic of China
is important. In addition to the SPS Chapter of the FTA (Article 7.9), the Parties agree to carry
out joint research in animal and plant disease surveillance, prevention and control; surveillance
and control of harmful substances and agri-chemical and veterinary medicine residues and other
food safety issues; to cooperate on the development of electronic certificates and exchange infor-
mation on regulatory systems and domestic practices.

Finally, Norway is part of such an Agreement under the EU-EFTA Agreement® and specifically
in the Annex 1 to that Agreement, which concerns inspection provisions with regard to veter-
inary issues. In this Annex (last update dates 14.6.2019), inspection provisions are included
with regard to veterinary issues. Inspections shall be carried out in accordance with programmes
equivalent to those of the EU and by surveillance authorities equivalent to those of the EU.
The inspectors shall be independent and have comparable levels of training and experience. The
Chapter also includes provisions on the cooperation between the two partners to the Agreement
with regard to inspections of border inspection posts.

In the case of Norway, due to the above EEA-agreement, Norwegian food legislation is har-
monized with the EU, and Norway is obliged to follow the EU legislation on the food and
veterinary area. To import food in Norway, any food business operator must be registered with
the Norwegian Food Safety Authority (NFSA). Regulations about requirements, prohibited sub-
stances not allowed for use in these products, quality requirements etc. are mostly the same as
in the EU. It is the responsibility of the importer that the imported foodstuff is safe for human

consumption and that the labelling and the content comply with Norwegian food regulations.”

2.5 Protection of Biological Diversity
2.5.1 Norway

The protection of biological diversity has been a Norwegian focus since the government adopted
the Convention on Biological Diversity in 1993. However, evidence has mounted over the past
twenty years that biodiversity around the world is in trouble with the global rate of extinctions

% https://www.eftaint/media/documents/legal-texts/eea/the-eea-agreement/Annexes%20t0%20the%20Agreement/
annex1.pdf.

% https://www.mattilsynet.no/language/english/food_and_water/Commercial_import_of_foods_to_Norway/obligations_for_
importers_of_foods_to_norway.11700.
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increasing. As such, in 2016 Norway wrote a national biodiversity action plan based on the inter-
national Aichi Targets. Norway’s strategy focusses on three (slightly nebulous) aims: Achieving
good ecological status in ecosystems; Safeguarding threatened species and habitats; and main-
taining a representative selection of Norwegian nature.

One problem for the Norwegian authorities is the lack of clear, unanimous management objec-
tives in most ecosystems, even though “sustainable management” is specified as a goal in a num-
ber of national statutes. This results in differing views on the need for action and questions over
how to strike a balance between different interests. It should be stressed that if other public
interests are considered of greater importance, the Norwegian government deems it acceptable
for parts of an ecosystem to have less than good status. These interests include different land-use
objectives and industrial uses such as forestry, agriculture, housing, fisheries, mining, transport
and communications. Nevertheless, the government intends to have a management system based
on clearly defined objectives for ecological status in place by 2020.

In Norway, both the changes in land-use and the growing population using more resources are
primarily responsible for the exploitation of natural diversity. Norway responded in a twofold
manner, with national laws and by signing international agreements. ©

On the one hand, within Norway, the Nature Diversity Act is the most important piece of envi-
ronmental legislation, covering the conservation of biological, landscape and geological diversity
and applying to all sectors that are responsible for managing biodiversity and the environment,
or that take decisions that may have an impact on biodiversity. The Act includes provisions on
species management, protected areas, alien organisms, selected habitat types, and priority species
and their habitats. Moreover, to address the issue of growing populations and densely populated
areas as a threat to biodiversity, Norway introduced the Planning and Building Act, another vital
instrument to be used also by the local authorities in deciding which areas are to be used for
which purposes, ultimately conserving biodiversity.

On the other hand, concerning international obligations, Norway has ratified a number of
environmental agreements that set out obligations for the conservation and sustainable use of
biodiversity. The Convention on Biological Diversity (CBD) is the agreement with the most
wide-ranging scope and objectives and nearly all the world’s countries are parties to it (195
countries and the EU). They have undertaken to develop national strategies and action plans to
implement the convention at national level. In Norway, the Ministry of Climate and Environ-
ment is responsible for following up the convention and is assisted in an advisory capacity by
the Norwegian Environment Agency. The Agency has a special responsibility for Norway’s work
within the Convention’s Subsidiary Body on Scientific, Technical and Technological Advice
(SBSTTA).

2.5.2 Comparison with other Countries

The EU has been particularly vociferous on this issue. The Commission has launched a process
of ‘biodiversity proofing’ the EU budget, intended to ensure that spending under the EU budget
has no negative impacts on biodiversity and is generally supportive in achieving biodiversity
targets. They released a paper in 2015 on the issue.®! Japan has also been active, launching 4
biodiversity plans since 1995. The latest can be found here.®® It includes short and mid-to-long
term goals, as well as the promotion of international and national measures.

50 See: https://www.environment.no/topics/biodiversity/.
51 See: http://www.europarl.europa.eu/RegData/etudes/IDAN/2015/6564175/EPRS_IDA(2015)554175_EN.pdf
52 See: https://www.env.go.jp/en/focus/100430.html
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When it comes to organic produce in Australia, there is no mandatory requirement for certifica-
tion of organic product sold domestically. Many organic businesses choose to be certified by an
organic certification body to underpin truth in labelling requirements and promote consumer
confidence. Organic standards used in Australia are generally owned and managed by private
organisations. Domestically marketed organic products are commonly certified by one of Aus-
tralia’s six private certifiers who base their certification standards on the National Standard for
Organic and Biodynamic Produce Edition 3.4 July 2009 used by the department for export
certification. One of the largest certifiers is National Association for Sustainable Agriculture
Australia (NASAA).% The voluntary Australian Standard for Organic and biodynamic products,
AS 6000-2009 (Australian Standard), was released on 9 October 2009 and developed through a
representative committee comprising organic stakeholders, including certifiers, retailers, manu-
facturers, consumer groups and government agencies.

As far as labelling of organic and biodynamic produce is concerned, all foods produced or
imported for sale in Australia and New Zealand, including organic food, must be labelled in
accordance with the Food Standards Code developed by Food Standards Australia New Zea-
land (FSANZ). FSANZ is a bi-national independent statutory authority which develops food
standards for composition, labelling and contaminants, including microbiological limits. These
standards apply to all foods produced or imported for sale in Australia and New Zealand.

There are three farm sustainability certification schemes in Germany: DLG (Deutsche Land-
wirtschafts Gesellschaft) sustainability certificate, Criteria for sustainable farming (KSNL) and
EcoAudit and Management Scheme (EMAS). The DLG sustainability certificate program has
been in place since 2008 and certifies environmental, social and economic sustainability on
German and Austrian farms.

In addition to domestic standards, when it comes to relevant instruments of regulatory coop-
eration, one good example is the 1999 Agreement between the Swiss Confederation and the
European Community on trade in agricultural products. ® It is the main regulatory instrument
governing agricultural relations between Switzerland and the EU. It drastically reduced technical
obstacles to trade by providing tariff concessions and reducing or removing non-tariff trade bar-
riers. Annex 4 of the Agreement outlines provisions on plant health, while Annex 9 fosters trade
in organically produced agricultural products in accordance with the principles of non-discrim-
ination and reciprocity, by promoting equivalence and equal terms for the labelling of organic
products.

2.6 Social Aspects

2.6.1 Norway

When it comes to social aspects of sustainability in the Norwegian agri-food sector, two elements
will be elaborated. Firstly, relevant health issues for workers, for example the occupational expo-
sure to pesticides and secondly the issue of minimum wage for agricultural workers.

Concerning health and pesticide exposure risks for workers, measures taken by Norway and
other countries are included in general measures to reduce pesticide use. Norway, along with
Sweden, Denmark and France have introduced pesticide taxes. Other countries, such as Bel-
gium, Switzerland, Germany and the Netherlands also discuss this option. Norway introduced

53 https://www.nasaa.com.au/about-nasaa/nasaa.html.
54 https://eur-lex.europa.eu/resource.html?uri=cellar:263a348a-f729-4026-b7a6-51dd 115627239.0004.02/DOC_1&for-
mat=PDF.
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a tax on pesticides in 1988. Since 1999, the tax was changed into a differentiated scheme and
pesticides are sorted into different categories, which are assessed based on risks for human health
and environmental risks. Workers™ health is part of the human health risks factor.

Concerning minimum wages, as of January 16, 2017, the minimum hourly wages specific to
agriculture in Norway are as follows:® Seasonal work/Employment up to 12 weeks: NOK 113;
Employment between 12 and 24 weeks: NOK 119; Unskilled permanent employment NOK
133 — 169 depending on experience; Skilled (i.e. with agricultural training) permanent employ-
ment NOK 144 — 180 depending on experience; A Minimum 25% extra is paid for work at
night and on holidays; Overtime (more than 40 hours/week) is paid at minimum 40% extra;
and accord wages are paid for harvesting work eg/strawberry picking. Wages must be equal to
the minimum houtly wage for the hours actually worked.

2.6.2 Comparison with other Countries

Norway is a field leader on having specific minimum wage legislation for agricultural workers.
California and Australia are also at the forefront.®® For instance, the latter has laws requiring the
payment of casual workers minimum wage + 25% per hour.”” Concerning pesticide tax schemes,
the Danish scheme follows the polluter pays principle since every pesticide is taxed by its indi-
vidual load. The French tax scheme follows both objectives of generating revenue and reducing
pesticides use. The Swedish tax does not consider the polluter pays principle. For a detailed
analysis of the effects of pesticide tax schemes, see analysis by Bocker and Finger.*®

As far as other instruments of regulatory cooperation are concerned, two good examples include
the Canada-Chile Agreement on Labour Cooperation and the China-Switzerland Agreement on
Labour and Employment.

Along with the Agreement on environmental cooperation, the agreement on labour cooperation
between Canada and Chile entered into force in 1997. It commits Canada and Chile to seven
broad objectives, including improving working conditions and living standards, and promoting
eleven labour principles to protect worker rights. To accomplish these goals, the agreement cre-
ates institutions and mechanisms for cooperative activities, inter-governmental consultations,
as well as for independent evaluations and dispute settlement related to obligations to enforce
domestic labour laws.*

In the China-Switzerland Agreement on Labour and Employment between the Federal Depart-
ment of Economic Affairs, Education and Research of the Swiss confederation and the Ministry
of Human Resources and Social Security of the People’s Republic of China, the Parties agree to
strengthen bilateral cooperation relating to labour and employment as part of a global approach
to trade and sustainable development.

2.7 Concluding Remarks

Our analysis aimed at showcasing the different sustainability standards and practices in place in
Norway and comparing those to best practices in other countries in order to demonstrate the
policy needs of Norway, as well as opportunities and constraints for the agri-food sector arising
from high domestic sustainability standards.

85 See: https://www.arbeidstilsynet.no/en/working-conditions/pay-and-minimum-rates-of-pay/minimum-wage/.

5 See: http://www.lacooperativa.org/agricultural-workers-rights/

57 See: https://www.peopleinag.com.au/farming/employers/rights-and-responsibilities-as-an-employer/legal-requirements/.
58 See: https://www.mdpi.com/207 1-10560/8/4/378/htm.

5 https://www.canada.ca/en/employment-social-development/services/labour-relations/international/agreements/chile.html.
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Concerning the limited use of medicines, the important role of the Norwegian Food Safety
Authority has been highlighted and the national action plans and strategies concerning AMR
were presented. With regard to pesticides use, Norway’s Biocides regulation, forms of certifica-
tion/authorisation and punitive tax measures were discussed. The level of protection and regula-
tion was found to be equivalent but not higher than the EU-level, while individual private prac-
tices may in fact be more advanced. Canada was identified as the frontrunner in this area, with
a variety of measures in place, especially the “Pest Control Products Act”, as well as measures
involving all relevant stakeholders. High animal welfare is a priority shared by Norway and the
EU. Private certification processes by the foundation “Norwegian Animal Protection Alliance”
are examples of advanced practices that would benefit Norway, if they were to be raised to stand-
ards valid for all. Overall, labelling and certification in the area of animal welfare remains limited
also in the EU, but also Australia where an independently audited private certification is used.

Furthermore, relevant measures have been examined to address in particular the issue of bio-
diversity. Finally, regarding social aspects of sustainability, the topics of minimum agricultural
workers’ wages and the occupational exposure to pesticides and other health risks were discussed.

In addition to the overview of domestic standards, our analysis also highlighted the use of
instruments of regulatory cooperation by certain countries, as further means to protect and
promote best domestic sustainability practices. Examples ranging from veterinary agreements
(such as EU-Switzerland), to agreements on Labour Cooperation (ex: Canada-Chile) or mutual
recognition agreements, showcase how countries can bilaterally protect their high sustainabil-
ity standards. Very modern and advanced initiatives such as the Australia-China Agricultural
Cooperation Agreement can go as far as to create a forum for the continuous development and
advancement of agricultural cooperation and sustainability by granting funding every year for
the promotion of cutting-edge, sustainable agricultural trade practices.

Opverall, we analysed a number of expected opportunities from raised sustainability standards:
Improved conditions for farm workers; Reduced threats to environment and health; Enhanced
competitiveness and profitability, as well as trust by the consumers; Better practices and more
efficient farm activities; and the promotion of advanced domestic standards internationally,
through trade policy. In order to profit from such opportunities, Norway has to overcome
domestic constraints. The analysis of the international comparison with other countries has
shown that other countries are dealing with similar constraints, providing insights also for how
the process of standard setting could be further facilitated in Norway.

One example is the system of three farm sustainability certification schemes in Germany: DLG
(Deutsche Landwirtschafts Gesellschaft) sustainability certificate, Criteria for sustainable farm-
ing (KSNL) and EcoAudit and Management Scheme (EMAS). The DLG sustainability certif-
icate program has been in place since 2008 and certifies environmental, social and economic
sustainability on German and Austrian farms.

The audit takes the past three years of farm data into consideration and specific indicators are
investigated. Indicators are assessed against specific benchmarks, which come from the German
Ministry of Food, Agriculture and Consumer Protection’s farm accountancy data network. In
addition a program called REPRO is used, which calculates environmental sustainability indica-
tors based on individual farm data. The KSNL has been developed by the “Thueringer Landesan-
stalt fuer Landwirtschaft” (the agricultural ministry in Thuringia) in 2006. Similar to the DLG
system, a number of sustainability criteria are used and assessed. The audit takes the past one or
three years of farm data into consideration. A separate certification, solely focusing on the envi-
ronmental aspect is possible. Finally, the EMAS was developed in 1993 by the European Com-
mission and is now based on Regulation (EC) No 1221/2009 (EMAS III). Most firms certified
in the industry by EMAS can be found in Germany, Italy and Spain. The EMAS certification
and auditing process for farms is quite extensive and its uptake has been low.
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However, the above system in Germany also faces constraints, in the sense that the demand
for agricultural sustainability certification systems is low. The reasons for this, identified by a
recent report were lack of customer demand, high costs, missing/insuflicient financial incentives,
the fact that most programmes are voluntary, a perceived lack of necessity, as well as the fact
that already existing regulations pertaining to animal -, environmental- and consumer protec-
tion already incorporate different sustainability aspects. According to the same report, German
farmers acquire a sustainability certification more out of conviction than seeing a true market
demand for it; retailers are very influential in determining the food sustainability agenda in
Germany, and as long as the retailers still focus on food safety and quality, environmental and
social sustainability certification will remain voluntary.”® In general, Farm sustainability initia-
tives outside of organic have experienced challenges through low rates of adoption, as farmers see
adoption as onerous and expensive with little added value.

Norwegian policymakers can profit from this international perspective in order to overcome
similar challenges and constraints that can be identified in Norway. A number of challenges and
constraints regarding sustainability and standard setting in the Norwegian agriculture sector can

be identified.

3. CONCLUSIONS

This Study has reviewed sustainability provisions in nine different Free Trade Agreements and
the development of sustainability standards — internationally and in Norway — in key areas. It is
clear that ambitions gradually have increased over time in both areas — and it is equally clear that
most countries are likely to continue on the development. It is also clear that there are differences
between FTAs and how countries have approached sustainability standards. Some of observed
variations can be explained by country-specific issues or by the sheer fact that policy has evolved
over time and from one FTA to another.

There are a few notable observations that should inform future policy development in Norway:
First, there is clearly a case to be made for aligning Norwegian trade policy to EU trade policy
when it comes to provisions on trade and sustainability in Free Trade Agreements. The EU is not
the only entity that progress these standards, but it is clearly an actor that in recent years has been
acting more thoroughly than others.

Second, there is a substantial body of scientific and policy development in areas that are related
to sanitary and phyto-sanitary standards, and to environmental standards. Any government that
want to raise sustainability standards on, say, the use of pesticides in agriculture can draw on a
substantial amount of scientific evidence, risk assessments and international experience of stand-
ards.

Third, many countries struggle to formulate their domestic sustainability standards in a struc-
tured way. There is greater clarity in some areas, for instance labour laws. In other areas, sustain-
ability policies are often designed as ambitions to reduce a particular phenomenon. There are
only occasional examples when policies have been formulated as a standard — a specific condition
for market access or for placing a good on the market. Arguably, this is a critical point for gov-
ernments that are considering to introduce higher standards with consequence for market access
for foreign producers. As noted previously, market access can be denied to foreign products that
do not comply with the domestic standard, but under the provision that the standard is a clearly

0 http://www.georgemorris.org/publications/OFVGA_Final_Report.pdf.
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defined policy that is rooted in scientific evidence and is not arbitrary. The partial nature of many
of the standards is a concern in this context. To avoid confusion or accusation of standards being
a disguised trade restrictions, countries like Norway would have to structure and systematise
its standards if the ambitions were to be raised and formed part of market access policy. A first
step for a policy that seeks to condition import on the compliance with a stand is to make the
standard clear and explicit.

Fourth, there are direct and indirect relations between domestic standards and provisions in
FTAs. FTAs often deal with policies that cannot be directly formulated in a domestic standard,
like some aspects of labour laws. They also deal with other forms of standards that need pol-
icy convergence in order to guarantee smooth trade between the contracting parties. It is also
notable that EU FTAs make explicit references to core planks of EU food standards. The EU,
like other large economies, have the power to make demands that smaller economies cannot
do. However, for most of the time, the EU is using its economic heft to converge standards at
a higher level of ambition. Generally, though, it cannot be said that the EU or other entities
use FTAs to “regulate” or to establish the standard. That rather happens bottom-up — through
domestic regulations that later get reflected in trade agreements.
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ANNEX 1: TABLE 1: COMPARATIVE ANALYSIS OF LABOUR PROVISIONS IN SELECTED FTAS:

T T S T

Chapter 23, incl. specific provisions for

enforcement

* Right of each Party to set its labour
priorities and establish levels of
labour protection

* ILO Decent Work Agenda

* Implement ILO conventions, incl.
fundamental principles and rights
at work

» No weakening or reduction of the
level of labour protection

Article 16.3 in the TSD Chapter.

« Intl. recognised principles concerning
the fundamental rights at work

« Continued and sustained efforts on
its own initiative to pursue ratification
of ILO Conventions

« Labour standards not used for
protectionist trade purposes

« Article 16.5 (e): encourage corporate
social responsibility + OECD
guidelines, 16.12 (e): cooperate to
promote CSR

Article 13.4 in the TSD Chapter

« To respect, promote, realise in their
laws ILO fundamental principles and
rights at work

« Continued and sustained efforts
towards ratifying the fundamental
ILO Conventions

* Similar wording as CETA on uphold-
ing levels of protection, article 13.7

* 16.12 cooperation

Article 27.3 in TSD chapter

* Respect, promote, effectively
implement principles concerning
fundamental rights at work

* Continued and sustained efforts
towards ratifying the fundamental
ILO Conventions

* |LO Decent Work Agenda

* labour standards should not be used
for protectionist purposes

« Fair, accessible and transparent
tribunal proceedings for the enforce-
ment of labour law

CPTPP

Chapter 19 on labour, incl. enforce-
ment provisions (labour Council,
contact points, consultations)

« Standard binding commitments
under ILO Declaration

* Non-derogation, no trade/investment
that weakens protection of labour
laws

« Effective enforcement of labour
laws by each party. One party is not
empowered to undertake labour law
enforcement activities in the territory
of another Party.

 Encourage enterprises to voluntarily
adopt corporate social responsibility
initiatives on labour issues

« Long list of areas of cooperation on
labour, article 19.10

Chapter 23 on labour, incl. enforce-
ment provisions (labour council,
consultations, contact points)

« ILO Declaration on rights at work
» Non-derogation similar to CPTPP

« Similar chapter on enforcement as
in CPTPP, more detailed examples
of government action to promote
compliance with labour laws

« Specific provisions on forced labour,
migrant workers, violence against
workers, discrimination in the
workplace

« Long list of areas of cooperative
activities article 23.12

Article 14Gbis (amendments to the
investment chapter): commitment to
internationally recognized standards,
guidelines and principles of corporate
social responsibility, including the
OECD Guidelines for Multinational
Enterprises.

* Separate Canada-Chile agreement
on labour cooperation (1997)

Article 13.5 cooperation on labour

and employment to be enhanced
according to relevant MoU of 2011
and and the Agreement on Labour and
Employment Cooperation of 2013

China-Switzerland New Zealand-Korea

Chapter 15

 Maintain principles under ILO
Conventions in laws, regulations and
practices

* Non-derogation

 No labour laws used for trade protec-
tionist purposes

« Institutional arrangements, contact
points, cooperation and consultations
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TABLE 2: COMPARATIVE ANALYSIS OF ENVIRONMENTAL PROVISIONS IN SELECTED FTAS:

Chapter 24
« Right to regulate
* MEAs

* A party shall not weaken environ-
mental law to encourage trade
and investment (upholding levels
of protection)

 Provisions on enforcement similar
to labour

Provisions in the TSD chapter:

* MEAs (Article 16.4), incl.
UNFCCC, Paris Agreement

« Biological diversity CITES (16.6)

« Sustainable management of
forests, trade in timber (16.7)

« Sustainable use of fishery
resources (16.8)

Provisions in the TSD chapter:

« Environmental standards not used
for protectionist means

* MEAs (13.5)

« Existing laws on the environment
and labour standards should at

worst be maintained at current
levels

m

Separate chapter on Animal
Welfare

« Trade and Climate Change,
UNFCCC

« Trade and biological diversity,
CITES/CBD

« General commitment to effectively
implement MEAs

Chapter 20
« 7 point general commitments
* MEAs

« Voluntary mechanisms to enhance
environmental performance

* Provisions on corporate social
responsibility, Biodiversity, marine
capture fisheries

« Binding and non-binding com-

Chapter 24

« Sovereign right of each country to
set their laws

« Existing laws upheld

* MEAs

« Specific provisions on biodiversity,
fisheries, forests

« Clean technologies, carbon
storage

* Separate Canada-Chile Agree-
ment on Environmental Coopera-
tion (1997)

mitments « Enforcement provisions (Commit-
tee, Consultations)
Canada-Chile China-Switzerland New Zealand-Korea
Amendments in investment chapter Chapter 12 Chapter 16
(see above) * MEAs « Indicative list of areas of cooper-

« Cooperation in int'l fora
« Bilateral cooperation

« Bilateral consultations and dia-
logue in the Joint Committee

ation on the environment. (Annex
16A)

* Recognize value, enhance and
support the MEAs

¢ Environment Committee and
Stakeholder consultations
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Chapter 22

* Recalling Declarations on
sustainable development and ILO
Declaration on Social Justice for a
Fair Globalisation

« Standard acknowledgement that
economic development, social
development and environmental
protection are interdependent and
mutually reinforcing components

Chapter 16

« Detailed paragraphs on corporate
social responsibility, biological
diversity, climate change, sustain-
able management of forests, trade
in timber and timber products,
fisheries and aquaculture

* Mutual cooperation Article 16.12
details an eleven point structure to
meet objectives

Chapter 13

« Provisions on labour and environ-
mental protection

« Labour provisions refer to
international standards of the
International Labour Organization
(ILO).

* MEAs

® Keep level of protection, effec-
tively enforce the domestic law
when it affects trade or invest-
ment

Chapter 27

« |LO Conventions, int'l labour
standards and agreements

* MEAs

« Trade and Climate change,
UNFCCC

« Trade and biological diversity,
CBD, CITES

* Marine biological resources and
aquaculture, IUU fishing, supply
chains management

No separate TSD chapter, but chap-
ters on environment and labour

« Labour rights, ILO
*« MEAs

« Voluntary mechanisms to enhance
environmental performance

No separate TSD chapter, but chap-
ters on environment and labour

« Labour rights, ILO
*« MEAs

« Voluntary mechanisms to enhance
environmental performance

Canada-Chile China-Switzerland New Zealand-Korea

No separate TSD chapter, but com-
mitment to addressing environment
and labour issues under the amend-
ments to the investment chapter.

No separate TSD chapter, but pro-
motion of sustainable development
in chapter on environmental issues,
articles 12.1 and 12.6

* MEAs, article 12.2
« Bilateral cooperation, article 12.5

* Mobilisation of resources for sus-
tainable development promotion,
article 12.6

No separate TSD chapter, but
Chapter 14 on Agriculture and
Forestries, 15 on labour and 16 on
environment

* Integrated approach to sustaina-
ble development

* MEAs
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TABLE 4: COMPARATIVE ANALYSIS OF PROVISIONS ON ENFORCEMENT AND COOPERATION
MECHANISMS IN SELECTED FTAS:

E-Canada Eu-Japan

* Committee on TSD

* Make use of DAGs to seek views/
advice

« Consultations
* Panel of Experts

« Civil Society Forum

* TSD Committee

« Consult with group according
to own laws, regulations and
practices

* TSD Committee
« Civil Society Dialogue
* Government consultations

« Panel of Experts

* TSD sub-committee
« Civil society mechanisms
« Consultations

« Panel of Experts

« Environmental Committee and
contact points

 Labour council

« Consultations (environmental,
senior representative, ministerial)

« Dispute settlement: consultations
or establishment of a Panel (arti-
cles 28,5, 28.7)

« Labour Council, contact points
and consultations

* Environmental Committee, contact
points and consultations

 Public submissions on enforce-
ment matters

« Dispute resolution, article 31

Canada-Chile China-Switzerland New Zealand-Korea

« Enforcement mechanisms in the
separate agreements on labour
cooperation and on environmental
cooperation

In the Environment chapter:
* Bilateral cooperation
« Consultations

* Review

« Contact Points
* Environment Committee

« Stakeholder consultations
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TABLE 5: COMPARATIVE ANALYSIS OF SUSTAINABILITY PROVISIONS RELATED TO MARKET

ACCESS IN SELECTED FTAS:

« Adaptation to regional conditions
article 5.5 and Annexes 5-B, 5-C
and 5-E

« Equivalence, article 5.6
* Trade conditions, article 5.8

« Audit and verification, article 5.8
and Annex 5-H

« Certification requirements, article 5.9

« Import checks and fees, article
5.10 and Annex 5-J

* Technical consultations, article
5.12

« Joint Management Committee for
SPS measures, article 5.14

 Risk assessment, article 6.6

* Import conditions, import pro-
cedures and trade facilitation,
article 6.7

* Audit and certification require-
ments, article 6.8

 Adaptation to regional conditions,
article 6.10

« Equivalence, article 6.14

* Committee on SPS Measures,
article 6.15

« International standards, article 5.6
* Import requirements, article 5.7

¢ Measures linked to animal and
plant health, article 5.8

 Cooperation on animal welfare,
article 5.9

* Committee on SPS Measures,
article 5.10

« Equivalence, article 5
* Risk assessment, article 6

« Adaptation to regional Conditions,
article 7

« Trade facilitation/conditions,
article 9

 Audits, article 10
« Import Checks, article 11
« Certification requirements, article 12

* Committee on SPS Measures,
article 13

« Application of SPS measures,
article 15

« Export restrictions, food security,
article 3.6

CPTPP

* Committee on SPS Measures,
article 7.5

 Adaptation to regional conditions,
article 7.7

« Equivalence, article 7.8

« Science and risk analysis, article 7.9
* Audits, article 7.10

« Import checks, article 7.11

« Certification, article 7.12

« Dispute settlement, article 7.18

« Export restrictions, food security,
article 2.24

« Science and risk analysis, article 9.6

* Adaptation to regional conditions,
article 9.8

« Equivalence, article 9.9
« Audits, article 9.10
« Import checks, article 9.11

« Certification requirements, article
9.12:

* Committee on SPS Measures,
article 9. 17

« Dispute settlement, article 9.20

Canada-Chile

* Committee on SPS Measures,
article C bis-04

« Sanitary and phytosanitary issue
avoidance and resolution, article
C bis-05

China-Switzerland

* Harmonisation, international
standards, guidelines and rec-
ommendations by CAC, OIE, and
IPPC, article 7.4

 Adaptation to regional conditions,
article 7.5

« Certification requirements, article 7.6
* Measures at the border, article 7.8

-+ Sub-Committee on SPS Meas-
ures, article 7.9

* Technical consultations, article
7.10

« Side agreement on cooperation in
the area of SPS

New Zealand-Korea

« Rights and obligations-WTO SPS
Agreement, article 5.3

* Committee on SPS matters,
article 5.4
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ANNEX 2:

2.1: Background Information on Important Actors in the Fields of Domestic Sustaina-
bility Standards and Agriculture in Norway:

KSL Matmerk — The Norwegian Agricultural Quality System and Food Branding Foun-
dation

Matmerk is an independent foundation established by the Ministry of Agriculture and Food,
which contributes to increased diversity, quality and value creation in Norwegian food produc-
tion. Its aim is to enhance the competitiveness of Norwegian food production and to highlight
the origin and quality of Norwegian food products.

KSL stands for quality system in agriculture. It ensures quality and safety for farmers, industry
and consumers. The KSL standard consists of checklists and supervisors, who will be used in
self-auditing on the farm. It is built on the basis of laws and regulations and is a useful tool for
farm operations.” The standard is divided in 12 separate checklists: two checklists with general
requirements for running a farm, including occupational health and safety and requirements
concerning farm environment pollution control, as well as separate checklists for different types
of production. Each farm uses the checklists that are relevant according to the production on

the farm. Consequently, the farmer relates only to one system, regardless of what production she
or he has.”

The strategy of “KSL Matmerk” is to strengthen the reputation of Norwegian food products
among consumers.”” KSL is not a certification system, but the agricultural trade’s own quality
system. This system is developed during many years, in close cooperation with the primary
producers and the goods recipients. The requirements in KSL build upon laws, instructions
and a few other regulations (for example insurance terms and goods recipients’ obligations).
Simultaneously, KSL contains requirements which the trade itself has defined as important for
Norwegian food production, and the system is approved by The Norwegian Food Safety Author-
ity, The Norwegian Labour Inspection Authority and the industry. The KSL standard consists of
checklists and guides, which are to be used in the farm’s internal audit. It is the farmer himself
who executes the internal audit, one time per year.”*

Mattilsynet — The Norwegian Food Safety Authority

The Norwegian Food Safety Authority (NFSA) is a governmental body, whose aim is, through
regulations and controls, to ensure that food and drinking water are as safe and healthy as pos-
sible for consumers and to promote plant, fish and animal health. Its regulations cover ethical
keeping of animals and encourage environmentally friendly production. It further regulates and
controls cosmetics and animal health personnel.

The Norwegian Food Safety Authority’s role is to draft and provide information on legislation,
perform risk-based inspections, monitor food safety as well as plant, fish and animal health and
provide updates on developments in our field and plan for emergencies. It advises the Minis-
try of Agriculture and Food, the Ministry of Fisheries and Coastal Affairs and the Ministry of

7! See: https://www.matmerk.no/no/ksl/ksl-standarder.

72 See: https://www.hyvaasuomesta.fi/sites/hyvaasuomesta.fi/files/media/nyt_norge.pdf.

8 “Nutritional and Health Aspects of Food in Nordic Countries”, edited by Veslemay Andersen, Eirin Bar, Gun Wirtanen, p. 35.

74 See: https://www.agrianalyse.no/getfile.php/134890-15605 15863/Dokumenter/Dokumenter%202019/Rapport%20
69%E29%80%932019%20Engelsk%20versjon%20%28web%29.pdf.
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Health and Care Services. The mission of the NFSA is: To promote safe, healthy food and water;
Healthy plants, fish and animals; Ethical keeping of fish and animals; Environmentally friendly
production; Good quality, honest production and fair trade; and innovation in the food sector.

Relevant institutions, such as the Norwegian Veterinary Institute, the Norwegian Institute of
Public Health, the National Institute of Nutrition and Seafood Research, the Institute of Marine
Research, and Bioforsk (the Norwegian Institute for Agricultural and Environmental Research),
provide expert advice and support to the ministries involved and to the NFSA. The Norwegian
Scientific Committee for Food Safety carries out independent risk assessments for the Norwe-

gian Food Safety Authority.
Norwegian Agriculture Agency

The Norwegian Agriculture Agency is an agency of the Norwegian Ministry of Agriculture and
Food, and is a national authority, having the competence to ensure that all schemes and regula-
tions are administered uniformly across the country and throughout the value chain. Its mission
is to provide professional advice, implement agricultural policies, and facilitate co-operation
within the agricultural and food industry. Within the framework of the national agriculture
and food policy, the Norwegian Agriculture Agency strives to be a user-orientated and efficient
enterprise that contributes to securing the resource base for agriculture and forestry, as well as
securing value capture and growth while monitoring the competitiveness of agriculture-based
trade and industry.

2.2: Instruments of Broader Regulatory Cooperation that cover Several of the Thematic
Apreas of the Analysis:

Mutual Recognition Agreements

Mutual Recognition Agreements (MRAs) promote trade in goods and facilitate market access.
They are bilateral agreements, aiming to benefit the industry by providing easier access to con-
formity assessment (= a systematic examination to determine the extent to which a product,
process or service fulfils specified requirements). MRAs lay down the conditions under which
one Party will accept conformity assessment results (e.g. testing or certification) performed by
the other Party’s designated conformity assessment bodies (CABs) to show compliance with the
first Party’s requirements and vice versa. In essence, these agreements grant mutual acceptance
of reports, certificates, authorisations and conformity marks issued by the bodies included in
the annexes to the MRAs, certifying conformity with the requirements of the other Party. Such
mutual acceptance is furthermore important in order to avoid duplication of procedures, where
requirements of the two Parties are equivalent and, more generally, to encourage international
harmonization. The EU has MRAs in place with Australia, Canada, Israel, Japan, New Zealand,
Switzerland and the USA.

Australia-China Agricultural Cooperation Agreement (ACACA)

This is an interesting initiative aiming to promote bilateral cooperation in agriculture, to develop
the agriculture trading relationship and to exchange relevant scientific information.” It is a
treaty-level agreement between the governments of Australia and China, under which a grant
scheme, the ACACA programme, operates every year. Under the ACACA, the Australian and
Chinese governments offer funding opportunities for activities including technical exchanges,

™ http://www.agriculture.gov.au/market-access-trade/acaca#activities.
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officer transfer, working groups, training programs, research and development, information
exchanges and more. Examples of previous ACACA funded projects include:

* A trade mission to the China Fruit and Vegetable Trade Fair in Beijing to expand
market opportunities for premium Australian dried grape products

* An Australia-China Sustainable Agricultural Technology Forum in Tasmania for
research and development on natural resource management, sustainable agricul-
ture and technology

* A capacity building project on emerging animal diseases of global importance to
support bilateral trade in livestock and their products

* The development of bilateral applications of new spatial and digital technologies
for cropping between Australia and China.

2.3: Additional background information on different thematic chapters:
What is the new one health approach?

‘One-Health’ is a concept which acknowledges that human health is interconnected with ani-
mals, agriculture and the environment. It has been known for many years that diseases can pass
between animals and humans, and that use of AMTs can further drive resistance. Achieving
one-health therefore requires closer collaboration between human and veterinary health profes-
sionals. International efforts have been made by the EU®, the Food and Agriculture Organiza-
tion of the United Nations (FAO) and the World Organization for Animal Health (OIE). EU
institutions including the European Medicines Agency (EMEA), European Centre for Disease
Prevention and Control (ECDC) and European Food Safety Authority (EFSA) have issued guid-
ance on infection prevention and control. Further, the European Commission have issued prac-
tical guidelines for member states focused on preventing overuse and misuse of antibiotics in the
veterinary sector (EC, 2015). The FAO and OIE have issued various guidelines on surveillance
of resistance and prudential use of antibiotics in animals (FAO, 2005; FAO, 2011; OIE, 2014).

European Economic Area (EEA)’s Role for Standards in Norway

Agriculture is an area excluded from the EEA. The reason for this was primarily because Norwe-
gian agriculture, due to climate and geography is not competitive with agriculture in many other
European countries and requires special protection and support.

Even if Norway does not participate in the EU’s Common Agricultural and Fisheries Policies,
these sectors are heavily influenced by the relationship with the EU. This occurs first and fore-
most through rules on food safety and veterinary conditions, which were incorporated into
the EEA in 1998. The rules have contributed to increased food safety and strengthened the
protection of animals. Thus, Norwegian food legislation on food safety, labeling and traceability
is subject to standardized EU rules, which have been incorporated into Norwegian legislation
through the EEA cooperation. An agreement concerning additional trade preferences in agricul-
tural products was reached in 2018 between Norway and the EU on the basis of Article 19 of
the EAA agreement.”

6 The new EU One Health Action Plan against Antimicrobial Resistance: https://ec.europa.eu/health/amr/action_eu_en
" https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/2uri=CELEX:22018A0525(0 1)&from=EN
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Norway has not, however, harmonized its tariffs for foodstuffs with the EU. Norwegian tariffs
for commodities that are grown and/or produced domestically are significantly higher com-
pared to EU tariffs. In its EEA accession, Norway succeeded in receiving a derogation allowing
Norway, as well as Sweden and Finland, to apply stricter salmonella control and stricter border
controls (a quarantine on imports of live animals) than that of EU member countries.

Norway further applies more restrictive legislation than the EU with regard to Genetically Mod-
ified Organisms (GMOs), under the umbrella of public health precaution. Primary Norwegian
legislation — The Gene Technology Act — is more restrictive in the sense that it lays down three
additional requirements. GMO-products should also be ethically justified (1), they should pro-
vide societal benefits (2), and they should be in line with sustainable development (3).

On organic foods, Norwegian organic legislation (Regulation No 1103 from 2005) is harmo-
nized with EU legislation. Since July 2010, it is mandatory to use the EU label on pre-packed
organic products in EU countries as well as in EEA countries (Norway, Iceland and Liechten-
stein). In Norway, however, it is not mandatory to use the EU logo until national legislation is in
place. National labels may still be used and combined with the EU label. The Norwegian Food
Safety Authority has delegated the organization DEBIO”® to carry out control of organic prod-
ucts, both domestically produced and imported. DEBIO is a member of IFOAM (International
Federation of Organic Agricultural Movement).

78 https://debio.no/english/
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