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Executive Summary

* African, Caribbean, and Pacific States have been ne-
gotiating Economic Partnership Agreements (EPAs)
with the European Union for five years, in an attempt
to replace longstanding preference arrangements with
reciprocal agreements. These negotiations are fraught
with problems, notably for African states. Much of the
received wisdom in “civil society” is negative about EPAs
and skeptical of EU intentions in pursuing them, further
complicating matters. Of particular concern has been

the breadth and depth of the EU’s proposed agenda.

* Yet sober analysis of African development challenges
points clearly to the need for African states to adopt a
broad agenda, backed up with appropriate resources.
From an African perspective the policy case hinges on
two interconnected challenges: overcoming supply-side
constraints, and addressing market access constraints.
The former requires investment in infrastructure and
market-buttressing supportive regulatory frameworks.
The latter requires goods trade liberalization, notably
with respect to manufactured goods. Hence the broad
EPA agenda favoured by the European Union finds sup-
port, particularly the inclusion of core infrastructure
services, investment protection, and competition poli—
cy. Intellectual property rights, trade and environment,
and government procurement do not easily fall within

this frame.

* Governance and governance capacities in Africa are
central to the adoption of this agenda. These challen-
ges are so severe as to require tailoring the negotiating
framework to African capacities both to negotiate and
implement negotiated outcomes. Hence it is proposed
that the EU should tailor and sequence the negotiating
agenda rather than insist on pursuing it all at the same
time. Furthermore, the degree of dependency on aid in
the continent means that substantial aid for trade, tar-
geted at adoption of regulations and supporting institu-
tions, will be necessary for a long time to come. Efforts
to promote greater efficacy of aid disbursements must
continue, albeit with the long-term objective of phasing

out aid flows altogether.

* Within a tailored and sequence negotiating approach

the goods agenda is clearly the most critical owing to

the imminent expiration of the ACP waiver. Four sce-
narios regarding how this problem could be dealt with
are suggested, with the conclusion being that the most
likely amongst a range of difficult options is a combina-
tion of the EU not renewing the waiver for a limited pe-
riod whilst graduating those countries (non-LDC states)
that do not benefit from access to EBA preferences to
the EU’s GSP-plus scheme and simultaneously reconfi-
guring the scheme to take account of their market access
concerns. However, it is not apparent that sufficient po-
litical consensus in the European Union exists to pursue
this path, hence the negotiations will remain uncertain
for some time to come. Furthermore, this option is still
inferior to negotiated reciprocity which should remain
the cardinal goal of ACP states, including LDCs, albeit
this needs to be carefully designed with fragile tariff-de-

pendent revenue bases in mind.

* Contrary to conventional wisdom the paper is skep-
tical of EPAs’ potential to build regional economic in-
tegration, and argues for considerable caution in using
them to pursue this objective. Hence the EU’s conscious
effort to “externalize” its own model of regional integra-
tion using EPAs needs to be tempered. This fits with the
broader project of reducing the regulatory burden and

reinforces the need for a tailored, sequenced approach.

* This broad framework is applied to the SADC EPA,
which is found to exhibit unique peculiarities owing to
the EU’s relations with South Africa. Of particular con-
cern is the EU’s proposal to “differentiate” its market
access offer on goods for South Africa. This is found to
run counter to the EU’s stated goal of using EPAs to
build regional economic integration as it would require
members of the Southern African Customs Union to es-
tablish internal border controls in order to police rules
of origin.Yet South Africa’s approach to the negotiations
is also found wanting in that the country is blocking
adoption of the regulatory agenda, particularly services,
whilst this would affect its customs union partners most
negatively. In order to overcome this impasse it is pro-
posed that the EU soften its goods market access stance
in return for South Africa agreeing to negotiate regula-
tory issues. Failing this the EU should urgently consider
graduating the non-LDC SADC EPA states (Botswana,
Namibia, and Swaziland) to GSP plus in the interim re-

newing their preferences in the absence of the waiver.
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ACRONYMS

BLNS Botswana, Lesotho, Namibia, Swaziland

CET Common external tariff

CPA Cotonou Partnership Agreement

EAC East African Community

EBA Everything but arms

EC European Commission

EDF European Development Fund

EPAs Economic Partnership Agreements

ESA Eastern and Southern Africa

FDI Foreign direct investment

IPAs Investment protection agreements

IPR Intellectual property rights

LDCs Least developed countries

MAT Mozambique, Angola, and Tanzania

MNC Multinational corporation

RECs Regional economic communities

SACU Southern African Customs Union

SADC Southern African Development
Community

TDCA Trade, Development, and Cooperation
Agreement

TRIPS Trade related intellectual property rights
(Agreement)

UNCTAD United Nations Conference onTrade and
Development

UNIDO United Nations Industrial Development
Organization

WTO World Trade Organization
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Introduction'

THE PAST FIVE years have seen the European Union (EU)
and its former colonies in the African, Caribbean, and
Pacific (ACP) group locking horns in potentially far-
reaching trade and development negotiations. Called
“Economic partnership agreements” (EPAs), these are
ordered in a series of regional processes with the EU
playing “hub” to six ACP regional “spokes,” four of which
are in Africa. EPAs are intended to replace the EU’s
longstanding preferential access regime for ACP states,
governed in its latest incarnation by the Cotonou part-
nership agreement (previously the Lom¢ accords). His-
torically this market access arrangement has been ac-
companied by a substantial aid envelope.

So what is on the agenda? Just about everything com-
prising a modern reciprocal trade negotiation: trade in
goods (agricultural and industrial); services; intellectual
property rights; customs regimes; government procure-
ment; investment regulations and protections; and com-
petition policy. This agenda’s breadth is one of the most
significant sources of tension. The other source is the fu-
ture of the EU’s development assistance package for the
ACP, and the extent to which it will be linked with EPA
outcomes.

Many African policy-makers, business representatives,
and Western development-focused NGOs argue that the
EPA agenda is too broad and intrusive for African coun-
tries. Some go further in arguing that the trade liberaliza-
tion implicit in it would be harmful to African develop-
ment. My central task in this paper is to critically tackle
these perceptions and associated negotiating stances. As
will become clear I am in favour of a broad and liberaliz-
ing agenda for Africa, under certain conditions.

The paper also criticizes aspects of the European Un-
ion’s (EU), or more accurately the European Commis-
sion’s (EC), negotiating stances. The purpose here is not
to engage in “Commission-bashing” — a popular pastime
in much of what passes for “civil society” — rather to
highlight inconsistencies and problematic approaches as
I see them. I hope that these will be viewed as construc-
tive. I should also add that, as an African and outsider to
European processes, it is often very difficult to penetrate
the “fog of war” that surrounds these fraught negotia-
tions. So whilst I recognize that Commission positions
are constrained in all manner of ways by the plethora of
interests emanating from member states and its internal
co-ordination challenges, I take these for granted and do
not dwell on them. Having said that, I do proffer my un-

derstanding of certain Commission positions at several
points in the text. I take a similar approach regarding my
understanding of certain “African” positions.

The paper proceeds as follows. Section 2 puts for-
ward a political economy case for a broad EPA agenda.
This could be considered a trade policy perspective, as
distinct from a trade negotiations perspective, which is
put forward in section 3 and used to refine the policy
case. The essential argument is that, whilst a broad agen-
da is appropriate, excepting intellectual property rights,
government procurement and environment, the details
are important and, when the agenda is considered in its
totality, for most African governments it is overwhelm-
ing. Therefore the case is made for a sequenced negoti-
ating agenda, securing goods market access first, then
progressively reviewing and negotiating the regulatory
issues.

In a paper of this kind it is not possible to elaborate
on country level detail, hence the discussion is framed
in broad, general terms. It is important to note that sub-
Saharan Africa, the subject of much of this discussion,
consists of a host of countries of varying economic, po-
litical, and cultural hues. Nonetheless, I am of the view
that there is sufficient commonality of economic struc-
ture and governance conditions, underpinned by colo-
nial histories and legacies, to warrant tackling the dis-
cussion at this level.

To some extent this problem is mitigated through the
analysis contained in Section 4, dealing with the South-
ern African Development Community’s (SADC) EPA
negotiations. This is proffered as a “case-study” of EPA
negotiations, albeit a special one in that — and for rea-
sons outlined there — it includes South Africa. For a host
of reasons these negotiations have only just commenced.
This lack of progress amidst enormous complexity cen-
tres substantially on European perceptions of South Af-
rica and the latter’s regional role. Those perceptions in
particular are undermining the region’s oldest and argu-
ably most successful regional integration project to date.
But the other mutual suspicions and concerns addressed
in this paper are also to be found.

I conclude with some suggestions for how the EU
could recalibrate its approach to the SADC EPA group,
and how South Africa could reciprocate in its own in-
terest with respect to the negotiating agenda, in or-
der for the two to build a viable regional integration
project. I also restate my general conclusions regarding
the broad EPA agenda for Africa and how this could be
sequenced.
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EPAs and African Development
Challenges: Policy Perspectives

HerEe I Focus on the economic needs of sub-Saharan Af-
rican countries and consider how EPAs could play a role
in meeting those needs. The purpose is to identify, from
a trade policy perspective, the key negotiating areas in
light of Western Europe’s potential to address sub-Sa-
haran African development challenges. Section 3 then
deals with the negotiating process and briefly discuss-
es negotiating issues identified here. North Africa is not
considered, as those countries already have agreements
with the EU (the Euromed agreements) and are not sig-
natories to the Cotonou Partnership Agreement (CPA).

Governance

GOVERNANCE INCAPACITIES IN sub-Saharan Africa are
central to the sub-continent’s underdevelopment.
Herbst® argues persuasively that Africa’s crisis is best un-
derstood as a generalized crisis of the state. This arises
from a context where African states are geographical-
ly large whilst populations are predominantly rural and
dispersed, and institutions are characterized by perva-
sive weakness. This confluence renders internal political
control tenuous; hence rulers are primarily concerned
with maintaining that control. This naturally limits the
extent to which they are prepared to cede control to
others, internal or external; whilst in some cases old-
fashioned authoritarian instincts compound this dy-
namic. So the state apparatus barely controls national
borders, never mind a concerted development process.
These incapacities result in chronic problems in man-
aging trade flows, as reflected for example in deficient
border administrations. Hence the trade facilitation
agenda is critical at national, regional, and multilateral
levels.

AGGRAVATING THIS PERNICIOUS situation many poor
African countries (i e most), particularly the least de-
veloped ones (LDCs), are saddled with significant debt
burdens. Owing to the pervasive state weakness cited
above they battle to efficiently spend their scarce funds,
let alone donor funds. Yet much of their spare cash goes
towards debt servicing, not investment in institutions
and the building of productive assets.’ The efficacy of
the G8’s debt relief agenda remains to be seen, and
moreover it does not cover all of sub-Saharan Africa.

No. 02/2007

Therefore, from the narrow perspective of this pa-
per, the broadly defined “Aid for trade” agenda is im-
portant, and given that the EU and its member states are
the sub-continent’s largest donors, could be an integral
part of the EPA negotiations. This agenda, correctly con-
structed, managed, and coordinated with existing devel-
opment assistance, could in principle address the sup-
ply-side constraints outlined next.

Supply-side Constraints

SuB-SAHARAN AFRICA FACES chronic supply-side defi-
ciencies. These undermine competitiveness — a crucial
weakness in a rapidly globalizing, dynamic, and increas-
ingly intertwined world.* International trade and invest-
ment flows are on an absolute order of magnitude never
seen before; even if in relative terms the global economy
may not be as integrated as it was by the end of the nine-
teenth century. This integration affords those countries
plugged into mobile flows of trade and investment the
opportunity to leverage external resources for domestic
development. The key issue for developing countries in
general but Africa in particular is how to access exter-
nal resources on a sustainable basis, and in a manner that
meets domestic development needs.

Unfortunately, Africa attracts marginal FDI flows
compared to the rest of the developing world, consist-
ently in the region of 2 to 3 % of total outward flows.’
These flows are proportionate to Africa’s relative eco-
nomic weight in the global economy. And they are con-
centrated — the top ten recipients consistently account
for more than three quarters of FDI flows into the con-
tinent.® Concentration in FDI destinations is matched
on the source-end as only three countries (France, the
UK, and the US) accounted for 70 % of FDI inflows in
the period 1980 — 20007, although this has changed in
recent years with the advent of China’s dramatic African
safari.

FDI iNrLOWS INTO Africa are predominantly resource-
seeking, reinforcing commodity-dependent export pro-
files. UNCTAD argues that this lends FDIs into Africa
a peculiarly enclave character, whereby predominant-
ly greenfields and capital-intensive investment are de-
linked from the domestic economy and consequently
profits are not reinvested.® They argue that this holds
a further danger of state capture by powerful multina-
tional corporation (MNC) interests geared towards re-
source-extraction at the possible expense of domestic
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manufacturing interests, thereby undermining diversi-
fication strategies.”

UNCTAD’s sister organization UNIDO nuances
this picture somewhat.'* They distinguish between two
groups of European investors in Africa: large, long-es-
tablished companies and smaller, newer entrants. UNI-
DO acknowledges the dangers associated with the first
group, as highlighted by UNCTAD, but points out that
the latter group is growing rapidly, with investments
spread evenly between services and manufacturing,
whilst its impacts are generally beneficial."" And con-
cerning the large established companies engaged pri-
marily in resource extraction, African countries need to
generate export revenues — in the first instance to serv-
ice external debt but more broadly to finance the range
of imports required to build their economies. Hence
MNC investment is necessary, albeit its rougher edges
may require some polishing.

This pATTERN 18 very different to the one that has tak-
en shape in East Asia, especially China, for which the
bulk of developing country FDI flows are destined. That
investment is both market-seeking and efficiency-seek-
ing, and more broadly spread, thereby entrenching the
region’s emergence as a twenty-first century economic
powerhouse.

The fact that most foreign investment in Africa is re-
source-seeking, and therefore does not directly improve
the diversification of African economies, poses obvi-
ous challenges to regional integration in Southern Af-
rica. This is because the latter implicitly assumes that the
countries concerned produce a wide enough range of
products to make intra-regional trade and investment
viable. At present this is generally not the case, with the
exception of South Africa in its region. And unfortu-
nately the severe supply-side constraints in both agricul-
ture and manufacturing in most African economies will
necessarily mute the response to initiatives that seek to
both take integration further and do so more rapidly.

Furthermore supporting infrastructure — physical,
financial, institutional, technological — in most sub-Sa-
haran African states is woefully inadequate. Partly this
reflects resource shortages, ie money devoted to infra-
structure development. It also reflects historical legacies
as Western colonial powers generally constructed infra-
structure to service primary product export needs, not
to build local markets. However, in all too many cases it
reflects decades of damaging neglect and maladminis-

tration.'” In this light EPAs could encourage European
investment in core infrastructure services (trans-
port, energy, finance, telecommunications), in turn ne-
cessitating some attention to regulations governing those
sectors. The “Aid for trade” agenda could also play a
role, in financing infrastructure needs, building African
state capacities to manage large-scale investments and
establish appropriate regulatory structures.

SUCH LARGE-SCALE INVESTMENT requires a degree of
risk mitigation in light of the tendency of foreign inves-
tors to attach a significant risk premium to Africa, as the
continent is generally perceived as a basket case. There-
fore EPAs should also include investment protection
agreements (IPAs) to reassure foreign investors con-
cerning possible expropriations.

Furthermore, as most Sub-Saharan African markets
are small, even small MNCs can quickly dominate mar-
ket segments. Hence host governments need to guard
against possible market concentration and associated
negative side effects. This requires competition pol-
icy and institutions to regulate firms, foreign and
domestic, in domestic markets. In principle EPAs could
play a role in this. It also points to the urgency of diver-
sifying investment sources.

Taking all the above into account, it is clear that ma-
jor supply-side problems exist in sub-Saharan African
countries; and that the international community has a
crucial role to play in addressing these problems. EPAs,

in principle, could be harnessed towards this end.

Trade Constraints

DEVELOPING COUNTRIES AS a group continue to rely on
exports of commodities to developed country markets
in order to generate the requisite foreign exchange for
importing advanced manufactures. This broad categori-
zation conceals significant regional variations. A WTO
Secretariat report '* noted that the contribution of com-
modities to the aggregate basket of exports from de-
veloping countries declined “dramatically” from 1955,
when they accounted for more than 90 %, to below
30 % at the end of the 1990s. They note further that
this decline accelerated “sharply” from the mid-1980s,
roughly coinciding with the onset of extensive unilat-
eral trade liberalization in the developing world. They
attributed this positive story to the decline of the con-
tribution of fuels on the one hand, but more important-
ly to the rise of office and telecom equipment exports
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from East Asia. China’s recent growth has undoubtedly
strengthened the latter trend.

Yet Africa and the Middle East continued to rely on
commodity exports for more than two-thirds of their
total exports; whereas Latin America substantially re-
duced its reliance, although at 40 percent it was still
high; whilst developing Asia’s share stood at approxi-
mately 15 percent. Furthermore, the report notes that
a handful of countries drove this overall transformation
within each region. Overall, developing country success
in world trade is concentrated to a few, principally East
Asian, high performers.

Commodity-dependence presents two challenges.
First, there is what economists refer to as the “resource
curse.” Essentially, this entails a combination of declin-
ing commodity prices over time, thereby worsening the
effected countries’ terms of trade; whilst at the same
time locking scarce resources into commodity pro-
duction at the expense of more skill-intensive avenues
with greater linkages into domestic economies — such
as manufacturing.'* Second, on the flip side as commod-
ity prices rise, currently driven substantially by China’s
inexorable demand for resources', then there is a risk
of “Dutch disease.” This entails windfall gains in export

Table I: Eastern and Southern Africa’s World Trade by Major Market (2003-2005 average)'’

Reporting country Imports EU NAFTA China Japan SA Country
by“world” total
1 Lesotho 496,371 5.1 % 94.4 % 0.0 % 0.1% 0.0 %" 99.7 %
2 Congo, Dem. Rep. 1,268,471 71.8 % 16.1 % 8.4 % 0.7 % 0.4 % 974 %
3 Mauritius 1,735,850 74.0 % 16.3 % 0.3 % 0.6 % 1.1 % 92.3 %
4 Madagascar 1,179,459 52.1 % 36.1 % 1.0 % 2.7 % 0.2 % 92.0 %
5 Namibia 1,432,826 65.6 % 16.2 % 4.2 % 1.7 % 3.4 %" 91.2 %
6 Botswana 3215510 83.1 % 35 % 0.1 % 0.9 % 3.6 %" 91.2 %
7 Angola 16,043,695 11.9 % 43.6 % 32.6 % 0.3 % 1.4 % 89.7 %
8 Sudan 4,296,273 4.5 % 1.3 % 51.4 % 324 % 0.0 % 89.6 %
9 Libya 22,022,940 832 % 35 % 2.4 % 0.0 % 0.0 % 89.2 %
10 Seychelles 362,333 72.8 % 3.2 % 0.0 % 8.7 % 0.9 % 85.7 %
11 Mozambique 1,503,422 76.4 % 0.8 % 3.6 % 1.2 % 2.4 % 84.5 %
12 Comoros 29,926 51.2 % 24.0 % 0.0 % 6.0 % 0.4 % 81.6 %
13 Ethiopia 544,484 49.7 % 10.4 % 6.9 % 12.6 % 0.4 % 80.0 %
14 Burundi 51,653 66.1 % 9.9 % 1.6 % 0.6 % 0.7 % 78.9 %
15 Uganda 431,907 62.3 % 78 % 2.6 % 2.0 % 1.2 % 75.9 %
16 Zimbabwe 1,657,471 28.0 % 4.8 % 9.1 % 7.8 % 24.7 % 74.4 %
17 Malawi ,479,018 373 % 18.7 % 0.1 % 4.9 % 12.6 % 73.7 %
18  South Africa 44,986,439 40.0 % 14.6 % 6.4 % 10.7 % n/a 71.7 %
19 Egypt, Arab Rep. 9,687,412 48.8 % 19.2 % 2.0 % 09 % 0.3 % 712 %
20 Tanzania 992,929 36.2 % 8.3 % 9.4 % 9.0 % 3.1 % 66.0 %
21 Eritrea 12,508 50.6 % 6.3 % 4.1 % 2.9 % 0.7 % 64.6 %
22 Kenya 2,361,014 392 % 14.5 % 0.6 % 1.3 % 1.4 % 570 %
23 Swaziland 753,298 20.1 % 302 % 2.5 % 09 % 0.0 %" 53.8 %
24 Zambia 1,289,278 16.5 % 2.4 % 14.2 % 6.8 % 13.1% 52.9 %
25 Rwanda 212,291 16.1 % 29 % 6.5 % 0.1 % 0.2 % 25.8 %
26 Djibouti 25,754 120 % 2.4 % 0.9 % 0.2 % 0.2 % 15.7 %
Group total 116,962,532 46.1 % 16.1 % 9.8 % 6.0 % 1.3 % 79.2 %

Source: COMTRADE, values in thousands of US dollars

Note: Countries ranked in descending order according to final column (i.e. the share in total world imports from each country attributable to the EU,
NAFTA, China, and Japan). There is some doubt regarding the figures for South Africa’s imports from the BLNS countries. It is not clear how COMTRADE
records intra-SACU trade; I do know that South Africa Customs and Excise does not publish intra-SACU data, and that COMTRADE relies on governments

reporting to the United Nations.
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earnings propping up vulnerable exchange rates leading
to overvaluation, which in turn curtails exports.

Yet, unavoidably, commodities continue to account
for the bulk of export earnings in most African coun-
tries. The sub-continent is by and large incorporated
into the global economy as an exporter of commodities
based substantially on preferential access to developed
country markets, primarily the European Union via the
CPA, and importer of manufactures and services.'® This
reflects both colonial histories and comparative advan-
tages. Domestic markets remain small, dispersed, pri-
marily subsistence-based, and this will likely change rel-
atively slowly over time.

WHILST PREFERENCES IN principle ensure market ac-
cess for Sub-Saharan African products, frequently bet-
ter than their developing country competitors, they are
probably not sustainable in the long-term. In the spe-
cific case of trade with Europe, which accounts for the
bulk of African exports (see Table 1 for a breakdown of
Southern and Eastern African export destinations), this
most certainly is a problem, given that the CPA’s com-
modity protocols expire at the end of 2007.
Sub-Saharan Africa, even concerning the so-called
“big-states” '*, but with the significant South African ex-
ception, is cursed with small markets. This renders do-
mestic market diversification strategies, notably through
import-substitution, difficult if not impossible — assum-
ing it was desirable. Conventional wisdom, and much
of “progressive civil society,” avers that building region-
al markets through regional economic communities
(RECs) offers a solution. Partly this seems to be rooted
in the notion that regional economic integration
will promote economies of scale amongst tiny markets
and as such could be considered an extension of the in-
fant industry argument. The notion of building institu-
tional strength in negotiations with external actors is also
important. And this resonates with deep-seated notions
of African solidarity, lending integration processes po-
litical support that is often not supported in substance.
Nevertheless, building regional economic integration is
one of the EC’s main stated objectives for negotiating
EPAs; an objective reciprocated on the African side.
But import substitution will not promote econom-
ic efficiency in Sub-Saharan Africa. And the faster key
competitors in Asia and Latin America advance their ef-
ficiency, the further Africa will be left behind. There-
fore, consistent trade liberalization with a view to
promoting economic efficiency is a crucial instrument

in African development strategies. In the context of EPA
negotiations this necessarily requires offering market
access to European producers, in exchange for market
access concessions on the European side.

Taking account of the patterns of Africa’s insertion
into global trade and FDI flows identified here, as well
as the challenges in improving intra-regional trade and
investment, how could EPAs be constructed to render
them part of the solution?

What Kind of EPA?

Policy Issues Restated

IssuEs NOT COVERED in the trade policy discussion in
section 2, but of interest to the EU, include: intellectual
property rights (IPR); Government procurement; trade
and the environment. In my view these issues do not be-
long in a developmental trade agenda, at least seen from
an African perspective. This is not to say they are un-
important (who could deny the importance of climate
change for Africa?), rather that they are tenuously linked
to a developmental trade agenda.

If the EU pursues these issues via EPAs, they will add
to African states’ regulatory burden arising from what is
potentially on the table — a problem I return to below.
Therefore, recognizing that African states simply don’t
have the resources or institutional capacities to cover the
whole regulatory agenda, some prioritization amongst
the regulatory issues has to be made, and these seem
to me the least appropriate amongst those “available.”
Next I briefly outline my perspective on why each issue
should not be included on the agenda at this time. This
discussion is filtered through an African prism, because
ultimately African countries would have to harmonize
their regulations and institutions towards EU norms,
rather than the reverse.

Intellectual property rights (IPRs) is largely a de-
veloped country issue. The fundamental purpose of
the WTO’s TRIPs'"” agreement is to protect innova-
tors — hardly any of which are to be found in Africa.
Whilst there is a case to be made that protecting foreign
investors’ intellectual property rights could encourage
investment, it is difficult to see how this applies in the
African context. The investment that does take place, as
noted above, is primarily resource-seeking. Ironically
the IPR agenda may be of more offensive interest to Af-
rican states insofar as they have indigenous knowledge
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to protect. Furthermore, African markets are small, pe-
ripheral, and don’t attract cutting edge imports or in-
vestment. Hence the protections to be found in TRIPs
should be adequate.

Transparency in government procurement as a prin-
ciple must be supported. To the extent that EPAs could
entrench this principle, it would have the added ben-
efit of promoting good governance. However, it is not
clear when transparency turns to market access. When
it does, things become murkier and politically sensi-
tive. Furthermore, whilst I certainly favour cheaper and
more efficient government services and open competi-
tion in their provision, the practice of using government
procurement to build domestic economic capabilities is
well-established worldwide. Hence this issue is highly
contentious in the WTO context. And given the regu-
latory challenges posed by the other regulatory issues
supported in this paper, including government procure-
ment would both overload and unnecessarily politicize
the agenda.

Tighter environment regulations, whilst desirable,
should in my view not be linked to the trade agenda in
the absence of coherence between WTO disciplines and
multilateral environmental agreements. That process is
underway in the WTO, which in my view is the appro-
priate forum for the discussion.

The issues I concluded should be on the list for EPA
negotiations, in the order in which they were identified,
are:

* Trade facilitation

* Aid for trade

* Core infrastructure services

* Investment protection

¢ Competition policy

* Commodity protocols

° Regional economic integration

¢ Trade liberalization

The list is long and, if pursued diligently, could take
many years to deliver even if the parties agreed on the
agenda. A central problem, at least in the context of the
SADC EPA, is that the parties don’t. Worse, they do not
agree on the substance of the issues. That reflects differ-
ent understandings of the proper content of each nego-
tiating issue and how each policy area could contribute
to African development; and divergent economic inter-
ests.

Clearly the details, especially regarding the many
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regulatory issues within the broad agenda, are impor-
tant. Unfortunately space constraints prevent a thor-
ough treatment of this issue. Instead, I briefly discuss
each, highlighting potential pitfalls as I proceed, in or-
der to properly anchor the discussion on the SADC EPA
in section 5. I begin with the matter of the ACP waiver,
which leads into a discussion on the goods agenda as this
is of the most immediate importance to African coun-

tries.

The Matter of the Waiver

WorLD TrRADE OrGanizatioN (WTO) rules do not
permit market access discrimination in favour of coun-
tries grouped on the basis of historical or geographical
relationships, beyond those enshrined in the original
General Agreement on Tariffs and Trade (1947). Hence
historically countries seeking to extend preferential ac-
cess to their market for exclusive groupings of devel-
oping countries were rcquircd to seek a waiver from
WTO rules. The EU was obliged to do this for its ACP
preferential regime, owing to the long-running “bananas
dispute” in terms of which it plans to replace those pref-
erences with reciprocal trade arrangements, i e EPAs.
WTO members granted the EU its “waiver” on Novem-
ber 14th, 2001 after a difficult negotiation in which the
EU had to placate Latin American banana producers
and Southeast Asian canned tuna producers. The waiver
expires at the end of 2007; hence the urgency for non
least-developed (LDC) ACP states to conclude EPAs in
order to avoid expiration of their current preferential
access to the EU market. By contrast, the EU’s “Eve-
rything but Arms” (EBA) preference arrangement for
LDCs is permitted, as it discriminates on the basis of an
accepted development category.

What would happen on 1Ist January, 2008 when the
waiver expires, if there is not a full set of EPAs in place
(which seems rather likely)? Clearly LDC ACP states
would have access to EBA preferences, albeit the rules
of origin are reportedly more restrictive. So they will
continue to enjoy preferential market access. Non-LDC
ACP states would potentially be worse off as they would
not have access to EBA. Concerning these countries the
EU would face a number of options, four of which are

discussed below:

1. Cut off the grouping concerned without a

penny.
2. Extend Cotonou without a WTO waiver.
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3. Seek another WTO waiver.
Give up on EPAs and graduate non-LDC ACP
countries to either GSP plus or GSP (LDCs
would continue to benefit from EBA).

OpTION 1, WHILST a theoretical possibility, is an ex-
treme one and therefore unlikely. First, the EU has in-
vested much political capital in the ACP which plays out
in a number of arenas. Most notable is the WTO. In the
Doha round the ACP group has argued strongly for con-
sideration of its vulnerable position should preferences
be “eroded” through multilateral tariff liberalization and
quota expansion in agriculture. Naturally this suits the
EU position, particularly on market access in the agri-
culture negotiations. I have described this situation as
a “Faustain bargain,” an epithet captured in the follow-
ing quotation from Alec Erwin, ** South Afric”s former
Trade Minister *':

After the good work of unifying African po-
sitions during the Doha meeting the complexi-
ties of agriculture began to worm into this frag-
ile structure. The worm wound its way into the
whole African, Caribbean and Pacific (ACP)
group of countries and the Least Developed
Countries (LDC). The worm was the depend-
ence on preferences. The agricultural economies
of these countries were either tied into historic
monoculture or into the ability to sell products
at the artificially high prices established by EU
Common Agricultural Policy (CAP). The dis-
mantling of this system of preferences — a per-
verse new dimension to the imperial relationship
— posed real threats that no sensible government
with a weak economic base could take lightly.
The agricultural protectionists lost no time in
mobilizing this vulnerability.

Clearly from the multilateral trade bargaining per-
spective the ACP retains some utility for the EU. In the
EW’s defence some countries have benefited from pref-
erential access to the EU market, and as discussed above
the consequences of preference erosion could be seri-
ous. Therefore the EU has a responsibility to ensure an
orderly transition, one, which in my experience is taken
seriously. Related to this, there are influential constit-
uencies in several EU member states, particularly the
United Kingdom, which would strongly resist this op-
tion. Hence a strong European civil society lobby has
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mobilized to assist the ACP in getting the best deal pos-
sible, albeit their views on what that might constitute

may not accord with those expressed in this paper.

OpTION 2 15 more interesting, and more likely than op-
tion 1. It could be deployed tactically should the EPA
process reach critical mass, but without the possibility
of being concluded in time to implement agreements by
the end of 2007. Countries, which may oppose this know
that securing their interests through dispute settlement
could take many years. Furthermore, the United States
implemented its African Growth and Opportunities Act
(AGOA) without recourse to a waiver. When it formal-
ly requested one, in February 2005, the process stalled
owing to opposition from China, India, Pakistan, and
Brazil, and the AGOA waiver has still not been adopted
— yet the scheme remains in place. So a cynical approach
could be to proceed without a waiver and to ride out
any ensuing challenges whilst concluding EPAs.
Assuming that the EC does take its responsibilities
to the ACP seriously, this is a feasible option. However,
it may compromise the Commission’s standing in the
WTO, with uncertain consequences for an institution
in need of momentum and legitimacy. Similarly, it could
have implications for the EU’s bilateral free trade agen-
da, in the sense that it would set a precedent. It also
depends on ACP, and African, states grasping the nettle
and negotiating meaningful agreements along the lines
advocated in this paper. Furthermore, from a negotiat-
ing perspective the EU has little incentive to telegraph
this action (or more accurately inaction) in advance as it
would lose the leverage it currently enjoys through the

waiver’s imminent expiration.

OptION 3 MEANS making deals with other WTO mem-
bers in order to secure preferential access for non-LDC
ACP states. Latin American banana producers and South-
east Asian canned tuna producers may well raise objec-
tions again, and could be joined by others. Given that
the coverage would be a subset of the entire ACP group
it is possible that fewer trade-offs would be required.
The question is whether the EU is prepared to under-
take such negotiations all over again, and whether it is
prepared to grant concessions demanded of it. That de-
pends on the political value the EU attaches to maintain-
ing preferential access for non-LDC ACP states. In the
expanded EU, including Eastern European states with
no colonial history and their own claim on EU develop-
ment funds, the ACP’s political stock is clearly diminish-
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ing. Furthermore, and as is clear in the case of AGOA,
the WTO membership seems to be taking a dim view of
these waivers. Hence the non-LDC ACP states cannot
afford to take this process for granted.

OPTION 4 18 technically quite feasible. At some point the
EU may tire of trying to conclude EPAs with states that
do not want to sign up to its agenda. It seems unlikely
that GSP would be the preferred route, given the better
market access conditions available under GSP-plus.”
Interestingly, the Appellate Body’s ruling in respect of
India’s 2002 challenge to the EU’s GSP-plus scheme
provides legal cover for discriminating amongst groups
of developing countries, provided objective criteria are
used and no countries qualifying under those criteria are
excluded.” Significantly, it apparently also obviates the
need to obtain a waiver. 2

Consequently some commentators have called for
the EU to simply graduate non-LDC ACP states to GSP-
plus and drop EPAs.” But it is possible that some coun-
tries may not qualify for it by virtue of not ratifying the
required conventions.” In addition, ACP states joining
this scheme would join 15 other states currently en-
joying its benefits; therefore some preference erosion
would occur. Hence this option could run foul of the
CPA, article 37(6), which requires that no ACP state be
left worse off in terms of its EU market access once the
waiver expires. This implies that GSP-plus market ac-
cess coverage would have to be extended.

One reason the EU may not opt for option 4, at least
not now, has to do with negotiating dynamics. If it were
to extend GSP-plus access unilaterally, it would lose its
negotiating leverage with the non-LDC ACP states. It
would also forego reciprocal market access, although
any gains achieved under EPAs are likely to be of mar-
ginal commercial significance (hence the EU’s continued
interest in negotiations with South Africa). More im-
portantly, it would forego the regulatory agenda, which
holds both commercial and systemic implications: the
former in terms of investment opportunities foregone;
the latter in terms of feedback into the WTO discussions
on regulatory issues. As I argue below this would not
only be a loss to the EU, but for ACP states too.

If the EU did not oblige, it is theoretically possible
for some ACP states to mount a legal challenge, but it is
not clear how this would work. Which international in-
stitution would the case be brought to (the jurisdiction
problem)? What if the EU simply calls their bluff — what

No. 02/2007

'YUM{
o,

.
12

oy 15

legal force does this article carry? Besides, this provision
reportedly applies to market access arrangements, not
maintaining preference margins — an important distinc-
tion.”” Therefore the non-LDC ACP states cannot take it
for granted that the EU will look after their interests.

Conscquently many uncertainties remain concerning
the matter of the waiver and continued non-LDC ACP
countries’ preferential access to the EU market. There-
fore, from a negotiating perspective reciprocity remains
firmly on the agenda. Next I set out an economic case
for keeping it there.

The Goods Agenda

IN My viEW the reciprocal trade liberalization agen-
da is important. If pursued unilaterally this approach
would mitigate the pernicious economic and political ef-
fects associated with trade divergence and regional relo-
cation of industry. The pace and depth should vary from
country to country, depending on domestic social and
political constraints. It will inevitably come with social
costs, as inefficient production is displaced and (hope-
fully) replaced with more sustainable and competitive
economic activity. In the African context much of this
may be in agriculture, rather than industry, which rein-
forces the necessity for developed countries to reform
their agricultural subsidization regimes. Crucially, it has
to be domestically owned and managed rather than be
seen to be externally imposed; otherwise it will engen-
der resistance™ — a condition unfortunately observed in
the breach on the continent with its history of “struc-
tural adjustment.” And this necessarily requires devel-
opment of effective, domestically owned and managed,
institutional frameworks as a prerequisite for trade lib-
eralization.”

EPAs are not about unilateral liberalization. Yet they
could produce a substantially positive outcome with re-
spect to goods trade if reciprocity is observed. Europe
produces a host of productivity-enhancing and consum-
er goods Africa requires on which it makes no economic
sense to impose duties. Yet a tariff liberalization package
must be sensitive to fragile tariff-dependent government
revenues, and the need to shield agricultural producers
from subsidized EU products. There may also be a case
for maintaining tariffs to develop domestic industries.*
But these caveats don’t undermine the broader liberal-
izing logic. Besides, properly designed tariff reductions
(obviously not elimination) could in principle lead to
revenue increases depending on the responsiveness of
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imports to reduced charges. For all ACP states such tar-
iff offers must take cognizance of the need to comply
with GATT Article 24, by which the agreed EPA must
cover “substantially all trade.” Unlike the Doha Round,
there is no formula to be applied here, and a number of
options are on the table relating to overall coverage of
trade and the phasing in of commitments.

OF courste MOST sub-Saharan African states are LDCs
and hence not obliged to offer reciprocal access to
their markets, owing to the fact that they already en-
joy duty-free, quota-free access to the EU market under
the EBA scheme. Hence they can adopt a more flexible
approach to tariff liberalization, avoiding it entirely if
they so wish. Again, this caveat does not undermine the
broader economic case for import liberalization. And
many LDCs are members of regional groupings that in-
clude non-LDCs to which EBA flexibility does not ap-
ply. Clearly if the integrity of those regional groupings
(assuming there is integrity to begin with) is to be main-
tained, then LDCs within them will be obliged to offer
reciprocity or establish and/or maintain internal border
controls to police different rules of origin.

On the export front those wishing to take advantage
of EU preference schemes still encounter restrictive
rules of origin’'; whilst those rules of origin are in the
process of being revised towards a uniform value-add-
ed approach. Whilst this change may be administratively
more convenient it presents great dangers to LDCs and
poor ACP countries in general for two broad reasons.
First, they may not be able to meet new thresholds if
set too high, whereas their more developed competitors
would be relatively better placed”; and second the cal-
culation of value-added goods is vulnerable to exchange
rate fluctuations to which poor countries are more vul-
nerable”. In relation to the value-added approach, cur-
rent rules of origin under Cotonou and the GSP may
well be friendlier to developing countries. Therefore,
reciprocity with negotiated rules of origin may be a bet-
ter option for them.

So even LDCs need to seriously consider their im-
port interests and associated tariff offers. Furthermore,
as discussed above non-LDCs are most in need of a se-
cure post-Cotonou goods trade arrangement with the
EU, given that once the waiver expires at the end of
this year so will their preferential access. To its credit
the Commission has offered to extend EBA-like access
to them — with the exception of South Africa (a cen-
tral member of the SADC EPA group) — conditioned on

concluding a WTO-compatible EPA.**

For capacity-strapped states the process of identify-
ing their negotiating interests is difficult to manage. But
there are three further complications. First, reciprocal
trade negotiations encourage a mercantilist mindset in
which negotiators focus primarily, sometimes exclu-
sively, on export gains. In this framework trade poli-
cies are not pursued in their own right — rather they
are viewed through the prism of “concessions” to be
bargained away in return for reciprocal concessions by
trading partners. This necessarily displaces the focus to
negotiations rather than countries’ deciding what is in
their own best interest. This is not an African problem
—more likely Africans learned this from Europeans. But
it does circumscribe the economic policy case for trade
liberalization.

Second, tariff liberalization generates winners and
losers, even if the economy-wide impact is beneficial
over the longer-term. Hence a political economy ap-
proach is necessary, taking into account the balance
of benefits to key domestic stakeholders. In the devel-
oped world and in advanced developing countries, wel-
fare systems are, to a greater or lesser extent, capable
of compensating and retooling the losers. These condi-
tions are absent in Africa, with the possible exception of
South Africa. That points to the need for development
partners to step in, in this case the EU, with an appro-
priately designed and sustainable aid-for-trade pack-
age. That in turn brings the spotlight back to the Aid
for Trade agenda. A far-sighted view on the EU’s part
would recognize that this might be a small price to pay
for politically stable, reforming, and ultimately expand-
ing economies that will become larger markets for Eu-

ropean exports and investment.

THIRD, MOsT, IF not all, African states are negotiating as
members of a regional group. I criticize this below. Here,
it is important to note that each member state must co-
ordinate its tariff offer with its negotiating partners;
prior to negotiating with the EU and in the process of
negotiating with the EU. This greatly increases the com-
plexity involved, and further drains scarce resources.
There is no consensus on precisely what percentage
of African goods trade must be liberalized for EPAs to be
deemed WTO compatible, a situation reflective of the
lack of consensus in the WTO on how to discipline re-
gional trade agreements. And different groupings will
have their own peculiar combinations of sensitive sec-

tors. Therefore the overall structure of each EPA is like-
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ly to differ with respect to the architecture of agreed
tariff concessions, although it is likely that overall the
matrix of concessions will converge towards EU norms,
ie 90 percent of all trade.

Taking account of the large agenda outlined above,
it is imperative that securing ACP states’ market access
should be the top priority. Therefore in the inevitable
sequencing of negotiations the goods agenda has to re-
ceive primary attention. But beyond securing historical
relationships and the “feel good” factor, what is required
to convince European investors and governments to in-
crease their African footprint? Specifically, can a busi-
ness case be made for significantly increased European
FDI into the continent, beyond resource extraction? In
my view it hinges on significant regulatory upgrading in

African states, in addition to economic liberalization.

The Regulatory Agenda

CeENTRAL TO THE debate over the appropriateness or
otherwise of the regulatory agenda is the issue of “policy
space.” One way of looking at this is to adopt an his-
torical perspective, along the lines of that proffered in
Professor Chang’s influential book titled Kicking away
the ladder.* The argument is beguilingly simple. Essen-
tially he contends that developed countries used a host
of protectionist instruments in order to develop and,
having climbed up the ladder of development now use
the WTO and other trade instruments (such as EPAs) to
prevent developing countries from following suit. This is
the conspiracy theorist’s view of developed country ap-
proaches to trade negotiations and the institutions, no-
tably the WTO, that underpin them — and it retains con-
siderable force in African civil society. From this flows
the view that countries need to safeguard their policy
space in order to preserve development options, which
in turn forms part of a larger backlash against the so-
called “Washington consensus” and a revival of support
for state-centred views on development processes.
Unfortunately space constraints prevent a detailed
critique of this perspective. The reader will have dis-
cerned, however, that [ am sceptical of it in general and
particularly as it applies to the African context. None-
theless, and in general, I do believe that the regulatory
agenda should not intrude unduly into African states’
policy space. But what might “unduly” mean in differ-
ent contexts? Essentially, the economics and content
issues must be related to the capacity of African states
both to negotiate EPAs but more importantly to imple-
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ment negotiated outcomes. This should determine the
overall scope of negotiations and commitments, and the
manner in which they are sequenced. Unfortunately, the
continent suffers from a generalized political and tech-
nical crisis of the state. Therefore, the overarching goal
for African negotiators should be to establish a realistic
(implementable), and modernizing regulatory agenda
that extends and locks in regulatory reforms, without
unduly foreclosing policy options, backed up by requi-
site resources or an “aid for trade” agenda. Next I take
each regulatory issue identified above and briefly discuss
them from this standpoint.

IT 1s WIDELY recognized that trade facilitation is an
important agenda for African states. This is most con-
clusively demonstrated in the World Bank’s “Doing busi-
ness” reports, a snapshot of which is reflected in table
1. It is clear from this table that regulatory capacities in
Africa, in the sphere of customs and associated border
agencies, are either excessively cumbersome, under-
staffed or (more likely) both. That points to the urgen-
cy of a trade facilitation agenda in light of the fact that
regulatory procedures are becoming more complex.
There are a number of forces driving this complexity.
Of greatest importance is the decades-old shift to just-
in-time production and supply-chain management in a
world of globalized production networks, from which,
as | argued in Section 2, Africa is largely marginalized.
In order to break into them African countries urgently
need to build appropriate regulatory systems and capac-
ity in the field of border management of goods flows.
And this imperative is made all the more urgent by the
initiatives emanating principally from the United States
as part of its “War on terror”. ** In the WTO this has giv-
en rise to the trade facilitation negotiations, which are
broadly supported by the Africa group. Assuming a suc-
cessful conclusion to the Doha round, support for trade
facilitation will be conditioned on delivery of appropri-
ate development assistance, including its forms (areas
targeted for support) and amount. These negotiations
are potentially pioneering the way for the broader aid
for trade agenda in the WTO in that commitments will
be explicitly linked to delivery of development assist-
ance. This approach could perhaps serve as a model for

other regulatory negotiations in the EPA context.

OF COURSE FACILITATING trade goes well beyond cus-
toms procedures. One area where African countries
stand to gain unambiguous benefits is in liberalizing
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Source: World Bank (2006) Doing Business,
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core infrastructure services: finance, telecommu-
nications, energy, and transport.”” These services plug
into all aspects of the economy, including export sectors
in manufacturing and agriculture. Indeed, if manufac-
turing and agriculture are to thrive in a globally com-
petitive environment, then producers in these sectors
must have access to low-cost, cutting edge services in-
puts. Yet in Sub-Saharan Africa these sectors are poorly
serviced by local suppliers, let alone state enterprises,
with little prospect of dynamic growth in the future. In
this context, it does not make sense for governments to
protect these crucial input sectors with a view to build-
ing domestic capability. This could take a long time; and
such an approach would act as a significant drag on eco-
nomic activity in general, hampering export diversifi-
cation. Therefore partnership with foreign enterprises
is necessary: it makes sense for these sectors to be lib-
eralized, with a view to attracting FDIs into them. This
should preferably be done unilaterally; otherwise the
risk is that dominant suppliers from, in this case, the
EU, will quickly capture small markets. And it needs to
be preceded by establishment of robust regulatory insti-
tutions to ensure competitive pricing and access to the
networks. Building this regulatory capacity quickly will
require an aid for trade package, encompassing policy
formulation, technical capacity, and financial support

for stafﬁng.

FURTHERMORE, IN ORDER to encourage FDI to flow into
these service sectors a degree of investor protection
is required. Investor Protection Agreements are impor-
tant regulatory components of a broader global inte-

arecipe for development success.*

Hence IPAs could be seen as part of

a broader domestic reform agenda,
designed to lock in good governance practices.

There are some dangers though. One is that more
rights may be given to foreign investors than to domes-
tic investors, as has been the case in South Africa.* This
can happen when for instance foreign investors have re-
course to international arbitration tribunals that have
the potential to be weighted towards investor interests,
particularly where dispute settlement processes are
opaque, as can be the case with the operation of tribu-
nals, and could be compounded by investor-state dis-
pute settlement systems if not carefully designed. Fur-
thermore, it is generally acknowledged that IPAs do not
of themselves promote FDI; and some argue that host-
nations should reserve the right to “strategically man-
age” investors in order to build infant industries.*'

Interestingly, the EC’s investment template has not
been agreed upon by member states, whilst the draft
currently being considered apparently does not envis-
age strong investor protections, favouring a market ac-
cess approach instead.* This is largely owing to the fact
that member states have their own networks of bilateral
investment treaties. Furthermore, I remain sceptical of
both the advisability and capacity of African states to ef-
fectively conduct the kind of industrial policy approach
sought by some groups, on the basis of which foreign in-
vestors would be regulated “strategically.” Nonetheless,
in my view a degree of caution is necessary owing to
the potential for powerful external companies to abuse
market dominant positions.

YET THAT 1S an issue best addressed by competition
policy. This is a huge and complex policy area that
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cannot be comprehensively addressed here. Howev-
er, Szepesi * notes that competition provisions in EU
trade agreements have been relatively flexible, and de-
pend primarily on the status of competition legislation
in partner countries. He identifies three broad catego-
ries of partners in this regard: those with legislation in
place or under negotiation when their broader agree-
ments were concluded (Mexico, Chile, and South Af-
rica); those with no legislation (Jordan, Morocco, the
Palestinian Authority and Tunisia); those also with no
legislation but more flexible provisions (Lebanon and
Algeria). It is only in the case of the second group un-
der their Euro-med arrangements that they explicitly
agreed to import EC competition legislation, in Szepe-
si’s view in order to “lock-in” regulatory reform. Oth-
erwise, on the basis of Szepesi’s analysis one is left with
the impression that EU agreements pertaining to com-
petition policy do not conform to a template approach
but are flexibly applied according to the relevant part-
ners’ preferences. This leaves open the question of the
approach African countries, most of which do not have
competition legislation, may take and of course the ex-
tent to which such approaches would be informed by
regional imperatives. In principle though extending EU-
style legislation and enforcement to the operations of
EU member state countries to Africa should not be un-
duly problematic; but African countries would clearly
have to scrutinize the fine-print from the standpoint of
their national interests.

Aid for Trade

From the aforegoing three broad areas of potential
support have been identified: building supply-side ca-
pacities, developing regulatory capacity, and compen-
sating losers from liberalization. An additional issue, not
discussed above, is technical assistance to build negoti-
ating capacities. This is more contentious owing to the
dubious politics of one’s negotiating partner underwrit-
ing your formulation of negotiating positions. However,
given that the EC underwrites so much of Africa’s de-
velopment via its development assistance in general,*
it probably doesn’t make much sense to exclude it from
the agenda.

It is appropriate at this stage to raise some questions
about the role aid could play in promoting African de-
velopment. Bauer, for example, argued that aid inflows,
presently the dominant source of external financing for
many African countries, are not without problems.”
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He identified four: first, in his view the assumption that
poor countries cannot develop in the absence of West-
ern largesse is condescending and undermines domestic
initiative. Second, he argued that aid can create a vicious
circle of dependence (on Western largesse), thereby de-
feating its own objectives. Third, he pointed out that
large inflows of aid can generate a “Dutch disease” ef-
fect of exchange rate appreciation, thereby undermin-
ing domestic (and most likely nascent) industrial devel-
opment. Fourth, he was concerned that channelling aid
through governments’ accords rulers extended pow-
ers of patronage. Central to this was his concern that
in many poor countries governance is part of the de-
velopment problem; hence aid might only reinforce this
problem.

DONORS HAVE THEIR own concerns. First, some face fis-
cal constraints and may not be in a position to increase
aid flows, as African states and many NGOs argue is re-
quired. Second, they have abiding concerns about the ef-
fectiveness of aid outlays, the flip-side of which is the ca-
pacity of recipients to absorb (increased) expenditures.
African countries for their part face the additional chal-
lenge of coherence between the stated goal of increas-
ing aid, which requires expansionary fiscal policies, and
inflation-containment policies advocated by the Interna-
tional Monetary Fund which require fiscal restraint.*
Third, donors are generally concerned about lack of
progress on the governance agenda, particularly in Af-
rica. When combined with questions about the impact
several decades of aid outlays have had on Africa it gives
rise to a necessarily healthy scepticism about the efficacy
of the aid agenda.

Yet it is clear to me, given high if varying levels of aid
dependence across the sub-continent, that in the short to
medium term African countries have few other options
available to improve the living conditions of their popu-
lations. Therefore, as de Renzio*” notes, the key medi-
um-term issue is to ensure that aid (whether increased
or not) is channelled effectively, builds absorptive ca-
pacities, and promotes good governance. In his view this
gives rise to two dilemmas. First, donors are account-
able to their taxpayers whilst simultancously being ac-
countable to recipients institutions and beneficiaries as
required under the Paris Declaration.* Second, donors’
relatively short-term outlook gives rise to a tendency
to support short-term projects with clear deliverables,
whereas recipients’ needs are generally medium to long
term and institutional.
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Arising from this discussion it is legitimate to ask
whether a process can be designed whereby aid dis-
bursements over the long term create the capacities
needed to make further aid unnecessary? A tall order
perhaps; nonetheless a pressing imperative. Assuming it
could, the challenge of channelling it to the most ap-
propriate recipients remains. In short, there does not
seem to be an objective method of determining aid allo-
cations; rather donors seem to follow their own criteria
and preferences.” Besides political calculations (which
inevitably have a role to play) Anderson® identifies two
principles: “poverty-efficiency”, whereby aid is allocated
to countries with higher poverty levels and/or great-
er effectiveness in using aid for poverty reduction; and
“equal opportunity” whereby countries with unfair dis-
advantages (e g geography) that impede poverty reduc-
tion would be allocated proportionally more aid.

It is not clear to me which of these principles applies
to the EC and its member states development assistance
approaches. Nonetheless, I remain of the view that aid
flows, using the aid for trade framework, are an indis-
pensable part of Africa’s medium-term future.

So mucH FoRr the broader debate over the efficacy of
aid. What can be said about the development assistance
process with regard to EPAs?The EC has identified three
priorities for its disbursements °': promoting peace, sta-
bility, and democracy; sustaining economic growth es-
pecially through regional economic integration; and
human resource development. In light of the govern-
ance agenda outlined above these objectives are, in my
view, appropriate albeit there is a question mark over
the regional integration project (see below). The prima-
ry tension concerns divergent expectations on the part
of donors and recipients over “complementarity” (does
this agenda add value to existing mechanisms) and “ad-
ditionality” (will new money be made available).*” And
the EC is reluctant to formally link the aid and trade
components of EPAs, at the same time as rejecting for-
mal linkages between liberalization commitments and
delivery of aid.>’ The EC is reportedly wary of commit-
ting to “undefined development targets,” whilst the ACP
are wary of committing to liberalization in the absence

of hard commitments on delivery of aid.”*

WE sHouLD ALsO note the long-standing complaints of
aid recipients about the EC’s allegedly poor track record
in delivering on its assistance promises.” And it is not

clear where additional funding might come from, given

that the EC would have to turn to member states to fulfil
any pledges made, in light of the fact that in real terms
EDF resources have steadily declined over the decades.”’
Apparently compounding this is a lack of coordination
between the two Commission Directorates responsible
for aid and trade respectively. In the words of Dame Bil-
lie Miller, then chair of the ACP Parliament group:

“When our negotiators sit down with trade ...
they say quite properly they do not have a remit
or a mandate to negotiate development issues and
I need to talk to the [directorate for] develop-
ment. But the development directorate told the

ACP countries they could not negotiate in trade
deals.” *8

Narurarry THE CoMMISSION has a different view. In a
joint letter to the Financial Times, Commissioners Man-
delson (Trade) and Michel (Development) state that:
“The EU has always said that the negotiations on EPAs
would move hand in hand with agreements on fund-
ing. This balance is crucial and it is why I have resisted
a process that makes one aspect dependent on the oth-
er”.”” They also point to the substantially increased sums
being made available under EDF 10, and the possibility
of an additional aid for trade package agreed to during
the 2005 Hong Kong WTO Ministerial meeting.

Finally, there is the issue of who will channel the aid,
or the balance between bilateral and regional assistance.
The latter is framed in terms of the goal of using EPAs
to build regional economic integration — to which I now
turn.

Regional Economic Integration:Whose Model?

ONE oF THE EU’s main stated objectives for EPAs is to
use them as instruments to build regional economic inte-
gration in ACP countries. This broad objective of build-
ing “south-south” economic integration is shared with
a range of actors, from the multilateral finance institu-
tions to ACP member states. Concerning Africa, for ex-
ample, there are ambitious plans to establish an “African
Economic Community” by 2028, whilst currently there
are fourteen regional economic communities (RECs).
Hence, at a broad political level, the EU’s thinking is
aligned with that of its negotiating partners.

However, this broad coincidence of views breaks
down under closer scrutiny. First, I tackle the econom-
ics of African economic integration. Then I address its

No. 02/2007



EN
Ny

.
i)
g

'YUM{
o,

.
12

ey =

politics. And I end by considering the EC’s actions in
relation to the unfolding process of building RECs in
sub-Saharan Africa. It seems to us that, whilst the goal
of greater economic integration is appropriate, the form
it takes and the means for getting there require much

more serious consideration.

FirsT, AFRICAN COUNTRIES, at least in Eastern and
Southern Africa, trade overwhelmingly with developed
countries, a fact brought out quite starkly in Table 1.
Within this, the bulk of regional exports are undiffer-
entiated commodities that are not needed in regional
supply-chains owing to the serious underdevelopment
of manufacturing industry — with the notable exception
of South Africa, to a lesser extent Kenya and (until fairly
recently) Zimbabwe. Indeed it is quite striking how un-
important South Africa is to the region as an export des-
tination, excepting Zimbabwe, Zambia, and Malawi.®
Thus the basis for meaningful exchange so crucial to
constructing RECs would not seem to exist.®'

More theoretically, proponents of the “New Eco-
nomic Geography” advance strong arguments against
promoting south — south economic integration schemes
amongst poor developing countries.®” The theory pre-
dicts that, whilst all countries in such schemes have a
comparative disadvantage in manufacturing relative to
the global economy, there will be one with less of a dis-
advantage than the others. Hence industrial activity will
tend to relocate to the relatively advantaged country at
the expense of the others. This effect will be aggravated
by agglomeration economics, which promote industrial
concentration in the relatively advantaged country (con-
sider South Africa and Kenya in Southern and Eastern
Africa respectively). Furthermore, as tariff levels de-
cline overall within the REC so those countries suffer-
ing from industrial relocation will also experience trade
diversion effects — importing relatively expensive goods
from the growing industrial centre rather than more ef-
ficient global producers, thereby lowering their overall
welfare. Meanwhile, the favoured country will gain as
regional industry relocates to its soil and real wages rise
as aresult. Clearly these effects would generate substan-
tial political tensions over time,** which in turn would
undermine integration processes. These are serious con-

siderations.
CONSIDERABLE BENEFITS MAY be derived from econom-

ic integration in as far as it promotes the building or up-
grading of trade—supporting infrastructure across the re-
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gion.Thus, on the trade facilitation front, deepened
regional integration is critical for a highly fragmented
continent like Africa, which has more landlocked coun-
tries than any other continent. This points to a more
limited agenda, tailored to regional capacities. Exter-
nal actors have a critical role to play in supporting de-
velopment of institutions such as customs authorities
and infrastructure systems through an aid for trade
agenda. These initiatives may have the added benefit of
promoting regional value-chains and integrated produc-
tion, thereby developing economies of scale to compete
globally. The downside, however, will be the agglomera-
tion forces noted above.

Tue rocic of north — south economic integration is
much more compelling: it reinforces comparative ad-
vantages, promotes income convergence, and over time
should also promote knowledge transfers from devel-
oped to developing countries.®* This is a strong theoreti-
cal argument in support of EPAs.

Yet it is questionable whether vulnerable economies
could cope with the competition from efficient northern
producers if the agreements are not sensitive to devel-
opment needs. Furthermore, as discussed above, if they
do not have appropriate institutions in place to manage
ensuing liberalization, the ultimate effect could be fur-
ther dislocation.®® And if liberalization is only partial, as
seems probable, then it is unlikely that production shifts
will actually occur. The end result therefore may be to
increase profit margins for the more powerful actors in
supply-chains — most likely EU companies — without the
efficiency enhancing effects associated with meaningful
liberalization.* So ACP states must carefully consider
their room for manoeuvre in such negotiations and their
state of preparedness in light of the economic impact
negotiated outcomes may have.

In my view, to the extent that RECs are actually
likely to work in Sub-Saharan Africa,®” it is likely that
over a period of time a small set of regional leaders will
emerge around which regional economies will increas-
ingly concentrate. The key question then is how those
regional leaders can be supported and boosted, with a
long-term view to pulling their regions up with them.
Here the UN’s Millennium Development Report prof-
fers some interesting, if controversial, proposals, for
thinking strategically about the aid for trade agenda:
doubling official development assistance and targeting it
on a core group of states most likely to use the funds ef-
fectively and by extension most likely to succeed.® Un-



doubtedly major northern trading partners in the EU
and US, but also Japan and China have a key role to play
in this — should it materialize.

Concerning the politics of building African RECs,
the most important issue to confront is that of deepen-
ing political commitment to regional economic integra-
tion. In light of the relative “youth” of states in the region
it is perhaps not surprising to find that leaders in many
countries are reluctant to yield their prerogatives. Af-
ter all, regional integration involves pooling sovereign-
ty — in Africa’s case it is newly acquired.®” Part of this
political commitment should involve rationalizing the
RECs, given the well-known problem of overlapping
memberships (see Table 3) and conflicting integration
processes.” These are problems home-brewed in Africa,

requiring Africans to resolve them. Unfortunately the

necessary leadership seems to be in short supply.

ConrusingLy EPA NEGOTIATIONS configurations are
not coterminous with existing RECs (see Table 3). This
places further stress on a delicate situation in which in-
stitutional capacities are already overstretched, and con-
sequently threatens to divide the region even further. It
also makes it difficult for constituent countries to agree
on common negotiating positions, given that their tar-
iff schedules and domestic regulations are generally not
harmonized.”" And it raises substantial legal uncertain-
ties as the negotiating groupings do not have formal le-
gal status, unlike the RECs that constitute them. So it
is not clear exactly with whom the EC will sign (an)

Table 3: Membership of Regional Organizations in Southern and Eastern Africa

ESA-E ADC - E
S | SAC U sapc | comesa | 1oc EAC IGAD | SACU
Angola X X
Botswana X X X
Burundi X XFTA X
Comoros X X X
Djibouti X XFTA X
DRC X X X
Egypt XFTA
Eritrea X X X
Ethiopia X X X
Kenya X XFTA X X
Lesotho X X X
Madagascar X X XFTA X
Malawi X X XFTA
Mauritius X X XFTA X
Mozambique X X
Namibia X X X
Rwanda X XFTA X
Seychelles X X X
South Africa X X
Sudan X XFTA X
Swaziland X X X X
Tanzania X X X
Uganda X X X X
Zambia X X XFTA
Zimbabwe X X XFTA
Aim EPA 2008 EPA 2008 CU 2010 CU 2008 CU 2004

Note: Countries in bold are non-LDCs. ‘CU’ = customs union
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agreement(s) and how it/they would be administered.

Aggravating this situation is that European Devel-
opment Funds (EDF 10 specifically) will apparently
not be allocated to RECs in the next five year period
tranche (2008-2013) but rather to groupings negotiat-
ing EPAs.” In the case of Southern and Eastern Africa,
as Table 3 shows, this places considerable pressure on
countries to consolidate their memberships if they are
to access those regional resources; it also places pres-
sure on the Secretariats to justify their existence, given
that it may not be they who will allocate funding. Whilst
it is always a good thing for organizations to justify their
existence, especially in a region as confused as South-
ern and Eastern Africa, this nonetheless raises questions
about who exactly is driving the regional agenda. In this
light there are persistent concerns that the EU, in pro-
moting the regional economic integration agenda, has
its own model in mind for Africa.” Whilst this may be a
useful long-term aspiration, its current practical utility
to a continent facing so many development challenges
and a generalized crisis of the state is, at the very least,
questionable.

The Negotiating “Spirit”: Policy and Process in
Collision?

THE CURRENT IMPASSE is captured in the title of a use-
ful monograph: “Alternative (to) EPAs”.” The authors
identify two broad possible EPA constructs:”

1. “Alternative EPAs” — “proposals which diverge
from the EU-favoured position on EPAs, but which
remain within the framework of a reciprocal free trade
agreement in conformity with WTO rules, possibly re-
vised under the Doha Round”;

2. “Alternatives to EPAs” or “proposals that seek to
break away from the concept of reciprocity as envisaged
in EPAs.

From the aforegoing argument it should be clear that
[ favour the first option, although I agree with the au-
thors that a revision of GATT Article 24 rules to allow
for more flexibilities in RTA agreements is highly un-
likely. I also agree with Bilal and Rampa’s assessment’®
that a combination of greater flexibility with a tailored
aid for trade package formally linked to liberalization
commitments has the greatest potential to deliver genu-
ine development outcomes. And if the Doha round does
conclude with a similarly structured trade facilitation
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agreement, then their concerns that such an outcome
would be “stiffly” resisted in the WTO would be substan-
tially allayed;”” whilst I agree that such a package would
be the most politically palatable scenario for arguably
the majority of ACP states.

Tais smourp BE the broad approach: metaphorically
speaking, African EPAs should be Toyotas, rather than
Lexus’s. And therein lies the rub(ber): from an African
perspective the EU seems to be insisting on a Lexus in
the face of widespread African opposition, whilst resist-
ing the aid for trade agenda. “Reciprocity” is perceived
as an imposition, in keeping with a long line of previ-
ous “impositions” in the form of structural adjustment
and donor conditionalities. Aggravating this is a seem-
ingly self-serving discourse within which EC negotia-
tors propound on what African countries need (which
may well be correct) and how the EU is best placed to
deliver such, whilst refusing to dismantle their systems
of agricultural protection (albeit African countries ben-
cfit from them)” Unfortunately this discourse, in com-
bination with the perception of EPAs as an instrument
of imposition, does not go down well in Africa where
colonial memories bubble close to the surface. In Sub-
Saharan Africa’s case this dynamic is compounded by the
perceived lack of autonomy countries have over their
trade strategies owing to donor dependence. The fact
that the EU and its member states are the largest donors
by some margin, whilst the EC emits confusing signals,
renders the EPA negotiating process even more prob-

lematic.

COMPOUNDING THIS NEGATIVE negotiating dynarnic is
the fact that the EU holds almost all the cards: market
power (access to the common market); financial power
(development assistance); and negotiating muscle. On
the other side of the negotiating table the sharpness with
which under-development is experienced is a crucial in-
gredient in understanding Sub-Saharan Africa’s approach
to development strategy in general and trade strategy in
particular. This underpins a generally negative approach
to trade liberalization.

So it is scarcely surprising that Africa is embracing
China with such enthusiasm.The Chinese state does not
“lecture” African leaders on their development priori-
ties. It does not insist (nor could it) on democracy and
good governance (and unfortunately may promote the
reverse). It provides pots of money freely and quickly,
albeit opaquely. And its state-owned companies have
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netted a treasure trove of African resources as they ven-
ture where Europeans fear to tread. Last year’s China —
Africa summit in Beijing, in which African leaders liter-
ally queued up to greet Chinese President Hu Jintao in a
nauscating display of fealty, rammed the message home

to Europe’s political elite.

TuEREFORE, AT THE end of this year — notwithstand-
ing Mr Mugabe’s likely baleful presence — Europe will
probably host African leaders in the first Euro — Afri-
ca summit in several years. Clearly Europe’s diplomat-
ic leadership has recognized the threat China poses to
their long-established dominance of African commod-
ity supplies. If they wish to match this on the trade and
aid fronts, they would be well advised to pay closer at-
tention to the EPA negotiations. But if the EU is serious
about African development, which I believe to be the
case, then patience is the critical watchword.

Yet Africans must recognize that they too have to
change, especially with regard to governance. Clearly,
some African governments are complicit in their coun-
tries’ own under-development; whilst overall there is a
long way to go. Until recently the signs that better gov-
ernance, or at least the semblance of electoral democra-
cy, could take hold in Sub-Saharan Africa were relatively
encouraging. Unfortunately there have been significant
reversals recently, notably Ethiopia and more recently
Nigeria. And one need not look further than the obvi-
ous culprit in my region: Zimbabwe. It will take a long
time to get Sub-Saharan Africa onto a sustainable devel-
opment path, and even then it is likely to be a patchy
process. Donor money is ultimately sourced from tax-
payers, who are entitled to having their money prudent-
ly managed. So it is scarcely surprising that the EC, and
the member states that are significant donors, continue
to accord governance conditions high priority in their
design and disbursement of development assistance.

And Africans must realize that there are significant
political constraints in the EU. Whilst it is true that the
EU is clearly the dominant partner it, too, needs a suc-
cessful outcome to these negotiations and will have to
be willing to compromise in order to get it.

Finally, for EPAs to be truly developmental EU ne-
gotiators should properly tailor and sequence the broad
agenda to African capacities. That means concluding the
core goods market access deal first, before the end of
2007. Then the complex regulatory agenda should be
tackled piecemeal, possibly via revision clauses, in tan-
dem with a targeted resource package. In principle the
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EU’s recent concession to non-LDC ACP states makes

this outcome substantially easier.

The SADC EPA

So FAR I have dealt with the general framework for EPA
negotiations and some of its intricacies from the stand-
point of how, in my view, EPAs should be harnessed to
support African development. Now I apply this frame-
work to the case of the Southern African Development
Community (SADC) EPA negotiations. As will become
apparent, all the difficulties highlighted in the analy-
sis above are to be found in this negotiation. I tackle
these in three sections: configuration issues, extending
to goods market access; the regulatory agenda; and the
implications of both for regional economic integration
in Southern Africa.

Configuration Conundrums

SOUTHERN AND EASTERN Africa is divided into two EPA
negotiations groups not corresponding to Regional Eco-
nomic Community (REC) boundaries, complicated by
the fact that several countries in the region are members
of two or more of the “available” RECs (see table 3). In
light of the EU’s strong desire to negotiate EPAs with
coherent RECs, the region unfortunately presents seri-
ous complications. This problem is not of the EU’s crea-
tion, but it is questionable what role the EU is playing in
rectifying the situation.” Hence the SADC EPA group
currently consists of 8 out of the 14 SADC countries:
those of the Southern African Customs Union (SACU)
— Botswana, Lesotho, Namibia, Swaziland (BLNS), and
South Africa;* plus Mozambique, Angola, and Tanzania
(MAT). The remainder are negotiating under the rubric
of the Eastern and Southern Africa grouping — which has
its own complications.

A number of problems arise from this configuration.
First, South Africa has its own trade arrangement with
the EU, called the Trade, Development, and Coopera-
tion Agreement (TDCA). According to a recent analy-
sis, it is not a particularly good deal relative to the treat-
ment the EU accords to other developing countries.®'
Furthermore, it de jure excludes its customs union
partners, although de facto they are subject to it as most
of their trade transits South Africa. This bizarre circum-

stance arose because the EU, in its mandate to negotiate
the TDCA with South Africa, excluded South Africa’s
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SACU partners. They apparently did so because the
BLNS are full ACP members whereas South Africa, ow-
ing to its apartheid past and comparably higher level of
developmentl,* is not. Regional critics of South Africa
argue that South Africa did not push strongly enough for
the BLNS to be included in the TDCA. Either way, this
is an old wound that seemingly will not heal, and which
the EPA process has reignited.

SeconD, SACU — being a customs union — shares an
external tariff. This means it is obliged to negotiate all
external goods arrangements as a group and to make a
common tariff offer. Obviously the TDCA predicament
undermines this legal requirement and drives a wedge
through the heart of the customs union. It also raises
the troubling political issue why South Africa, a new
country on the global stage and one deserving of eve-
ry consideration given its Apartheid past, major devel-
opment challenges, and central role in the region, was
singled out for differential treatment. This reflects many
EU member states’ conception of South Africa as a pow-
erful regional hub, perhaps on a par with EU member
states.” This conception resonates strongly in Mediter-
ranean countries and those EU states with strong inter-
ests in continued agricultural protection.

As the BLNS were excluded from TDCA negotia-
tions, they understandably want to place their own de-
fensive concerns with respect to goods imports on the
table. An analysis by Stevens and Kennan demonstrates
that the TDCA does not take account of potential BLNS
defensive interests, given that the products they are like-
ly to want to protect are slated for substantial liberaliza-
tion under the TDCA.* Furthermore, SACU contains
a revenue-sharing component whereby South Africa ef-
fectively massively subsidizes its partners (Botswana be-
ing the least dependent), and the revenue pool is based
on tariff collections. This gives the BLNS an incentive
to avoid tariff reductions. Together with South Africa’s
newfound reluctance to undergo tariff liberalization, the
result is a strong defensive constituency. * But the EU
officially does not want to countenance tariff increas-
es in the EPA, fearing that this would open Pandora’s
box. And some BLNS countries, by preparing unrealistic
defensive lists, have reportedly not helped their case.*
Hence it is not clear whether or how BLNS defensive
concerns could be accommodated.

An additional complication is the presence within
the customs union of one LDC: Lesotho. Technically it is
not obliged to offer reciprocity, but by virtue of the fact
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that it is completely surrounded by South Africa may de
facto be obliged to. If it wants to prevent liberalized EU
imports from entering its territory it will have to main-
tain border controls, thereby undermining regional in-
tegration. Aggravating this problematic situation is the
fact that the EU plans to “differentiate” its tariff offer
to South Africa. Depending on what the final content
of this offer is, it may oblige Lesotho and South Africa
to maintain border controls to police different rules of
origin regimes and prevent trade reflection. This logic
could also extend to Botswana and Namibia, if the EU’s
recent offer to non-LDCs of “EBA-type” market access
is realized. This could have the perverse effect of the
EU gaining better market access to SACU markets than
the members of the customs union have to each oth-
er. And as if this weren’t bad enough, the TDCA has its
own liberalization schedule and associated rules of ori-
gin, whereas the BLNS (and MAT) are entitled to expect
their own. If, as seems likely, the TDCA forms the basis
of a SADC EPA, then differential sequencing of tariff re-
duction commitments within SACU may be an issue.

Consequently formulating tariff offers and the as-
sociated rules of origin is complex. Logically SACU,
under the SADC EPA group umbrella, sought to rem-
edy this problem by requesting the EU to accord South
Africa the same market access conditions as the BLNS.
This perhaps optimistically included a request for South
Africa to be accorded EBA-type access. That would un-
deniably build SACU as a regional integration arrange-
ment, simultaneously correcting an historic EU blunder
and meeting a key stated EC EPA goal. However, it runs
aground on the shoals of intra-EU member state politics
and interests.

Nonetheless it is worth exploring further. Olym-
pio et al * argue persuasively that at most 15 product
groups may pose a competitive threat to EU producers
with most of these being agricultural; and that South
Africa’s capacity to respond to new market openings in
the EU is in any event minimal. The most serious prob-
lems reside in four product categories: sugar, beef, or-
anges, and fish. South Africa does not have a fisheries
accord with the EU, and is unlikely to sign up to one
soon, if at all. And the EU is in the process of unilat-
erally reforming the other sectors under pressure from
trading partners, notably with respect to sugar, which is
where the most serious political problems arise. In ad-
dition to domestic political concerns the EU is also in-
terested in parcelling out market access opportunities
amongst its trading partners as its domestic production
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of these commodities declines, and therefore argues that
South Africa should not be accorded the lions share — an
argument for continued differentiation. Finally, BLNS
exports of these items have been conducted independ-
ently of South Africa for the last three decades under
the Lomé and Cotonou accords; therefore differential
treatment for South Africa is not only feasible but is the
established norm.* Unfortunately, from the time the
SADC EPA group submitted its proposal to the EU in
March 2006, it took the EU a year to garner an official
response. Unsurprisingly, the EU Council has ruled out
EBA treatment for South Africa,* and will differentiate
its tariff and rules of origin offers.

Yet if the EU’s logic is strictly applied, European
countries should be accorded differential access to the
SACU market based on their level of development.”
Notwithstanding the absurdity of their position EU
member states are unmoved. It is likely therefore that
a SADC EPA will contain differentiation for South Af-
rica in some form with respect to sugar, beef and citrus
— possibly more.

As for the MAT countries, they are not SACU mem-
bers and their tariff regimes differ substantially between
them, never mind SACU. Furthermore, they are LDCs
and hence not obliged to reciprocate, unless they wish
to conclude an EPA. And in Tanzania’s case, it is a mem-
ber of a different customs union: the East African Com-
munity (EAC).” This bizarre situation is reminiscent of
Mercosur in which members have a plethora of their
own trade deals independent of their customs union
partners. One can only wonder about the EAC’s future,
and reserve substantial sympathy for exasperated EC

negotiators when confronted with this confusion.

Regulatory Riddles

Tue SADC Group is reluctant to negotiate regulatory
issues for four apparent reasons: fear of conceding mar-
ket access; possible closure of “policy space”; in South
Africa’s case an in-principle objection to extending reg-
ulatory commitments beyond those pertaining in the
WTOj; and stated lack of common policies or regula-
tions amongst them. In South Africa’s case it already has
competition policy institutions that function well, and a
network of bilateral investment treaties, hence its stake
in the broader regulatory agenda is definitely smaller.
Concerning services SADC (the original one with 14
members) has a longstanding if inconclusive process in
place to conclude a liberalization package, and through
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various protocols there is a substantial degree of regula-
tory harmonization on paper. Furthermore, some SADC
EPA members, notably South Africa, would prefer to
harmonize regulations within SACU prior to doing so
with respect to an external partner as a matter of prin-
ciple. Some observers worry that according primacy to
regional regulatory harmonization would lock the re-
gion into South Africa’s high-cost growth model. Others
have concluded that South Africa is exploiting the im-
passe to its advantage. South African negotiators argue
that the EC’s desire to conclude a regulatory package
with South Africa first will entrench regional divisions;
whilst the EC’s suggestion that development assistance
be linked to adoption of the regulatory agenda is a fur-
ther complication.”

In short, suspicions abound and the SADC EPA group
will struggle to negotiate regulatory issues with the EC
unless the latter is prepared to sign separate deals with
each member state. Yet the regulatory agenda should be
pursued, albeit cautiously in some areas, with a view
to deepening and locking in domestic and regional re-
forms. Commitment to negotiate may also unlock the
market access puzzle. Furthermore, given the parlous
state of the Doha round and hence questionable future
of the WTO as an instrument of rule making, I am also
sceptical of the position that these issues should only
be negotiated in the WTO. First prize would be for re-
gional governments’ to unilaterally reform and upgrade
their regulations, but given weak capacities and a poor
track record this is unlikely. Hence EPAs are a good sec-
ond-best alternative, albeit the details need to be close-
ly monitored ** and the negotiations appropriately se-

quenced to African capacities.

South Africa, the EU, and Southern African
Regional Integration

WHAT mpLICATIONS DOEs all this hold for the regional
integration project? Given SACU’s record of longevity,
its relative importance to all member states, the fact that
it already represents an effectively functioning regional
trading arrangement, and that it contains the regions’
economic powerhouse in South Africa, it is probable
that if a “variable geometry” regional framework does

emerge in Southern Africa, SACU will be at the core.
UNDERPINNING THIS IS the role that South Africa plays

in regional trade. South Africa has the largest and most
sophisticated economy in the region, accounting for
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about 60 % of all intra-SADC trade and about 70 % of
its GDP. It offers a wide range of benefits to the sub-re-
gion as most of the countries can procure from it goods
and services that previously have been difficult and ex-
pensive to procure from abroad. The region is an impor-
tant destination for South Africa’s value-added exports
thereby giving it a strong stake in the regional institu-
tional terrain. It also offers these countries a relatively
large, diversified market for their exports and significant
sources of funding through its regional development
banks.”* And the fact that South Africa is prepared to
underwrite the BLNS countries via the revenue sharing
formula, imperfect thought it is, is attractive to cash-
strapped and donor-dependent states in the region.

HowEevER, THE PERSISTENT trade imbalance between
South Africa and the rest of the region is a major politi-
cal challenge. And, as shown in Table 2, South Africa’s
importance as a trade partner to countries in the region
— with the exception of Zimbabwe, Zambia, and Ma-
lawi — is still dwarfed by the EU, the North American
Free Trade Area and China.” In other words, although
South Africa is the premier economy in the region, ex-
ternal actors are more important in the trade and, with
the exception of the BLNS, aid spheres. Over time this
may change, particularly if industrial and broader eco-
nomic development takes hold in the region, but for the
foreseeable future this fact points to a sharp limitation
on South Africa’s regional influence. It is offset to some
extent by South Africa’s outward investment into the
region, which is clearly playing a critical role in driv-
ing economic integration, sometimes despite formal in-
stitutional integration arrangements. However, states
in the region are generally suspicious of South Africa’s
intentions and hence unwilling to join an arrangement
— SACU — which may create dependencies on South
Africa, especially financial (via the revenue-sharing ar-
rangement).

Against possible attempts to “force regional integra-
tion” into an EU design, an expanded SACU would con-
solidate the regional institutional architecture around
South Africa, the dominant regional economic power,
rather than an EU-inspired design. Expanding SACU
would give South Africa and regional exporters’ duty
free access to each other’s markets whilst affording a de-
gree of external protection via a (hopefully liberalized)
common external tariff (CET).”

However, whilst appealing to proponents of region-
al political solidarity this argument does not necessar-
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ily make economic sense. Its downside is that the re-
gion risks becoming locked into South Africa’s high cost
growth model — a situation that arguably already charac-
terizes the BLNS economies and is a major incentive for
them to introduce external competition into their mar-
kets including from the EU. In this light SACU’s inbuilt
compensation mechanism to offset potential industrial
relocation to South Africa and ameliorate the ill effects
of the CET is important, although this mechanism is as
useful as the South African Treasury’s pockets are deep.
Concerning the EPA negotiations it is important to note
that SACU does not depend on EU aid to the extent that
other countries and regions on the continent do. This is
primarily owing to South Africa’s financial support for
SACU — a function of its relative economic muscle —
and consequent dominant role in Southern African re-
gional economic integration. This lends the SADC EPA
a uniqueness not found in any other EPA negotiating
group, whilst simultaneously mitigating a major source

of tension to be found in those other groups.

Towards a Successful Conclusion?

IN orDER TO unlock the problems with this negotiation
one bargain is central: the EU agreeing to lessen its pro-
posed differentiation of South African goods access to its
market; in exchange for South Africa agreeing to nego-
tiate regulatory issues. An EU decision to accord South
Africa generous market access would go a long way to-
wards building its political credibility in Southern Africa
whilst exposing itself to minimal economic damage, and
is therefore in its own political interest. Convincing key
member states remains, however, a major political chal-
lenge. Furthermore, it is not obvious that those mem-
ber states have a big stake in maintaining strong political
relations with Southern Africa. Consequently the SADC
EPA negotiations could end up like the Mercosur — EU
negotiations (i e dead) with one significant difference:
South Africa already has its deal. The question is wheth-
er it is enough.

In this light, and for all the reasons outlined above,
a South African decision to negotiate regulatory issues
would patently be in its own economic self-interest.
Like the EC South Africa faces its own domestic politi-
cal constraints, notably from the labour movement and
civil society activists. Nonetheless, such a signal would
undoubtedly help those EU member states that want a
successful outcome to make their case within the EU,
although given EU internal dynamics a successful con-
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clusion is obviously not guaranteed. Nonetheless, a win-
win bargain is possible. And the protagonists have no
time to lose.

Yet positions remain polarized and the prospects for
such a bargain unfolding in the tight timeframe required
seem unlikely. Not for the first time in trade negotia-
tions sound policy perspectives are being held hostage
to mercantilist negotiating logic. So where will this end
up? Most likely the MAT countries will part company
from SACU and, most likely in the case of Angola, not
sign an EPA at all. There has been longstanding specula-
tion that Mozambique will join SACU, but that doesn’t
seem imminent, whereas Tanzania logically should join
its EAC partners in the ESA EPA group. That would leave
SACU, and South Africa, to slug it out with the EU in

what some commentators call a “rerun of the TDCA.”

Conclusion

Thrs PAPER SETS out the case for a broad EPA negotiat-
ing agenda for Sub-Saharan Africa, suitably tailored to
African implementation capacities and sequenced ac-
cordingly. Within this reciprocity, particularly in goods,
negotiations, so widely derided by many civil society
commentators, are supported notwithstanding substan-
tial “wiggle room” with respect to the imminent expira-
tion of the ACP waiver. Furthermore, I am in support of
explicitly targeting the EU’s aid envelope to negotiating
outcomes, with the overall result being support to build
governance, regulatory and supply-side capacities in or-
der to overcome market access constraints.

This logic was applied to the SADC EPA negotiating
group case study, where most of the dynamics — with
the exception of EU aid — are to be found. I argued that
in order to unlock this negotiation South Africa needs to
commit to the regulatory agenda, or at least the services
component, in its own economic self-interest. In return
the EU needs to stop treating South Africa as a major
competitive threat and, in the interests of building re-
gional economic integration, minimize its differential
treatment of South African goods.

Finally, I remain optimistic that EPAs could be im-
portant development instruments for the ACP group, if
correctly harnessed along the lines outlined above. Not
to seize this moment would be a significant opportunity
foregone; whilst those most negatively affected would
be the ACP countries. As usual, it is the poor that will
suffer most.
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also an undeniable element of corruption at play.
For an exposition of this logic see World Bank
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For a very perceptive analysis outlining the oppor-
tunities and dangers for Africa posed by EPAs see
Szepesi S (2004b).

I thank Chris Stevens for this insight.

All the available empirical evidence points in the
opposite direction: levels of intra-regional trade
remain very low in all major RECs in Africa, not
exceeding 10 percent in any case.

Millenium Project (2005).

For an exposition of this argument see Mbeki M
(2004)..

See Draper, Halleson & Alves (2007).

Although COMESA does seem to be converging
with the EAC in respect of common tariff bands:
0, 10, and 25 percent.

This was neither confirmed nor denied by Mr
Manservisi at the SAIIA roundtable referred to
above.

Mr Manservisi stated that the EU is “consciously
projecting” its model, but not exporting it. It is
not clear to me what the difference may be.

Bilal & Rampa (2006).

Ibid, p 108.

Ibid, p 109.

Ibid.

The author has personal experience of this, having
traded views with a number of senior DG Trade
diplomats on a variety of platforms, in addition to
hosting many discussions on EPAs in which senior
EU officials (from DG Trade and DG Develop-
ment) have been closely involved.

There is widespread anecdotal evidence, some
from very senior sources, of EU pressure on vari-
ous countries to leave this or that grouping and
join another group. As the EC provides the bulk of
donor funds to support the RECs, it is in a posi-
tion of substantial leverage. Unfortunately this
feeds the negative perceptions of EU motivations
prevalent in civil society and some governments.
Until recently South Africa was an observer.
Frangois et al (2005), pp 1545-1565.

From discussions with several representatives on
the 133 committee it is my considered opinion
that South Africa is regarded as a major com-
petitive threat, on a par with the BRICs. This is a
strange view, not in accordance with economic

reality.
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This is affirmed by the EU’s recent offer to es-
tablish a strategic partnership with South Africa,
similar to what it has extended to Brazil and India
for example. South Africa’s regional partners are
excluded — a circumstance that has contributed to
regional tensions.

Stevens & Kennan (2006).

Draper & Sally (2006).

Discussions with several officials involved in SADC
EPA group negotiations.

Olympio, Robinson & Cocks (2006).

Stevens & Kennan (2006), op cit, p 86.

According to a senior EC official involved in the
March 2007 Gaberone meeting between the
SADC EPA group and the EU, the EU may be pre-
pared to consider according South Africa EBA ac-
cess provided it signs up to the regulatory agenda.
South African negotiators regard this as an inap-
propriate exchange of concessions.

Less for Spain, more for Lithuania, for example?
The other founder members are Kenya and Ugan-
da; Rwanda and Burundi acceded in 2006.
Discussions with officials involved in the March
2007 Gaberone meeting, subsequently confirmed
by DG (Development) Manservesi at a SAIIA
roundtable, March 27th. He draws a distinction
between “conditionality” and a “factual” linkage be-
tween negotiated outcomes and development sup-
port, arguing that only once the package is in place
can funds to support implementation be allocated.
Some also argue that if the EU’s primary concern
is African development, then it should not link
regulatory reforms to market access for its compa-
nies. As discussed above I think market access is a
mutually beneficial objective.

The Southern African Development Bank and the
Industrial Development Corporation.

[ take it for granted that the BLNS depend on
South Africa for imports, although the extent

of their export linkages with South Africa is less
clear.

The SACU CET is complex and still retains signifi-
cant tariff peaks, compared to other countries and
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